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“To  promote  the  proper  administration  of  the  federal  laws 
relating  to  wire  and  radio  communications,  and  of  related 
acts;  to  uphold  the  honor  and  dignity  of  practice  before  the 
Federal  Communications  Commission  and  to  increase  the 
usefulness  of  the  practitioners  in  promoting  the  due  adminis¬ 
tration  of  justice;  for  the  mutual  improvement  and  social 
intercourse  of  the  members  of  the  Association;  and  to  estab¬ 
lish,  own  and  maintain  a  library  for  their  use  and  reference.** 
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Charles  E.  Thompson,  Secretary 
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THE  PRESIDENrS  LEHER 

To  the  Members  of  the 

Federal  Communications  Bar  Association: 

Since  the  first  issue  of  this  year’s  Federal  Communications  Bar 
Journal  in  March,  the  oflScers  and  committees  of  the  Association  have 
not  been  idle.  Three  meetings  of  the  Executive  Committee  have  been 
held,  and  several  important  steps  have  been  taken  on  behalf  of  the 
organized  communications  bar. 

Of  chief  import  was  the  action  of  the  Executive  Committee  at  its 
May  meeting  in  appropriating  $1500  from  the  Association’s  funds  for 
the  publication  of  the  Bar  Journal.  It  was  the  unanimous  belief  of  the 
Committee  that  no  stone  should  be  left  unturned  to  insure  the  success 
of  the  resumption  of  this  publication,  for  no  other  Association  activity 
is  deemed  of  greater  importance. 

Another  noteworthy  action  was  the  further  appropriation  of  $300 
to  be  awarded  as  prize-money  for  the  two  best  essays  on  some  phase 
of  communications  law,  $200  as  a  first  prize  and  $100  as  a  second  prize. 
Further  information  on  this  subject  appears  elsewhere  in  this  issue. 

The  Committee  on  Practice  and  Procedure  has  submitted  a  report 
supplementing  its  able  report  read  at  the  last  Annual  Meeting.  The 
Committee’s  recommendations  will  be  published  in  the  Journal,  and  it 
is  highly  gratifying  to  note  the  activity  of  this  important  committee. 

At  the  June  meeting  of  the  Executive  Committee  a  decisive  step 
was  taken  in  authorizing  the  President  to  appoint  a  Special  Committee 
to  present  a  brief  and  argument  to  the  Federal  Communications  Com¬ 
mission  on  the  procedural  aspects  of  rule-making  in  respect  of  television 
station  allocations.  Details  will  be  found  elsewhere  in  this  Journal, 
but  it  should  be  noted  that  this  type  of  action  and  representation  on 
procedural  matters  by  the  organized  bar  is — and  should  be — one  of  the 
principal  functions  of  this  organization.  It  is  one  which  I  firmly  believe 
should  be  repeated  whenever  issues  of  this  nature  arise  as  to  which  the 
bar  may  be  helpful. 

The  Activities  Committee  proposes  that  the  Annual  Outing  be  held 
in  September.  Notices  will  be  mailed  to  members  in  ample  time  for  all 
to  join  in  another  of  these  unique  and  agreeable  informal  gatherings. 

Your  Executive  Committee  and  your  Officers  will  welcome  your 
suggestions,  your  criticism  and  your  aid. 


Carl  I.  Wheat. 
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Political  Broadcasts 

IvAR  H.  Peterson  * 

With  the  current  political  campaign — national,  state  and  local — 
in  full  swing,  broadcasters  are  again  faced  with  many  day-to-day 
problems  arising  from  the  use  of  radio  facilities  and  demands  for  broad¬ 
cast  time  by  candidates  for  public  office.  Not  the  least  of  these  is  the 
task  of  determining  the  scope  of  the  broadcast  licensees’  obligations 
under  Section  315  of  the  Communications  Act  of  1934  and  the  imple¬ 
menting  Rules  and  Regulations  of  the  Federal  Communications  Com¬ 
mission.  The  Act  provides  as  follows:^ 

Sec.  315.  If  any  licensee  shall  permit  any  person  who  is  a  legally  qualified 
candidate  for  any  public  office  to  use  a  broadcasting  station,  he  shall  afford 
equal  opportunities  to  all  other  such  candidates  for  that  office  in  the  use  of  such 
broadcasting  station,  and  the  Commission  shall  make  rules  and  regulations  to 
carry  this  provision  into  effect:  Provided,  That  such  licensee  shall  have  no 
power  of  censorship  over  the  material  broadcast  under  the  provisions  of  this 
section.  No  obligation  is  hereby  imposed  upon  any  licensee  to  allow  the  use 
of  its  station  by  any  such  candidate. 

The  Commission’s  Rules  “  define  the  term  “legally  qualified  candidate”  as 
any  person  who  has  publicly  announced  that  he  is  a  candidate  for  nomination 
by  a  convention  of  a  political  party  or  for  nomination  or  election  in  a  primary, 
special,  or  general  election,  municipal,  county,  state  or  national,  and  who  meets 
the  qualifications  prescribed  by  the  applicable  laws  to  hold  the  office  for  which 
he  is  a  candidate,  so  that  he  may  be  voted  for  by  the  electorate  directly  or  by 
means  of  delegates  or  electors,  and  who 

(1)  has  qualified  for  a  place  on  the  ballot  or 

(2)  is  eligible  under  the  applicable  law  to  be  voted  for  by  sticker,  by 
writing  in  his  name  on  the  ballot,  or  other  method,  and 

(i)  has  been  duly  nominated  by  a  political  party  which  is  commonly 
known  and  regarded  as  such,  or 

(ii)  makes  a  substantial  showing  that  he  is  a  bona  fide  candidate  for 
nomination  or  office,  as  the  case  may  be. 

In  addition,  the  Rules  require  that  the  rates  charged  “candidates  for 
the  same  office  shall  be  uniform,”  and  prohibit  licensees  from  making 
“any  discrimination  in  charges,  practices,  regulations,  facilities,  or  serv¬ 
ices”  or  subjecting  any  candidate  to  “prejudice  or  disadvantage”;  records, 
open  to  public  inspection,  must  be  kept  showing  “all  requests  for  broad¬ 
cast  time  made  by  or  on  behalf  of  candidates  for  public  office,”  their 
disposition,  and  the  charges  made,  if  any,  in  case  the  request  is  granted.® 
Program  log  entries  for  speeches  by  political  candidates  must  show  the 
name  and  political  afiiliation  of  the  speaker.* 

*  Attorney,  National  Association  of  Broadcasters. 

Mr.  Peterson’s  opinion  are  his  own  and  do  not  necessarily  represent  the  view¬ 
point  of  the  NA.B.  or  of  any  other  person. 

Citations  to  “R.R.”  herein,  and  elsewhere  in  this  issue,  refer  to  Pike  &  Fischer 
Radio  Regulation. 

M7  U.S.C.  §315. 

*  Rules  and  Regulations,  §3.190(a). 

•/d.,  §§3.190(c),  3.190(d). 

*/d.,  §3.181  (a)  (2). 
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These  statutory  and  administrative  provisions  raise  a  number  of 
specific  questions,  among  them  the  following:  ‘  When  does  an  aspirant 
for  public  oflBce  become  a  “legally  qualified  candidate" — when  he  pub¬ 
licly  announces  his  candidacy  for  nomination  by  a  party  convention 
or  in  a  primary  election,  or  only  after  he  has  been  duly  nominated  and 
qualified  to  have  his  name  appear  on  the  ballot  in  the  general  election? 
Do  sponsors  or  proponents  of  candidates  have  any  rights  under  Section 
315?  What  is  meant  by  the  term  “equal  opportunity,"  and  what  period 
of  time  is  to  be  considered  in  determining  whether  the  equal  opportunity 
requirement  has  been  fulfilled?  For  example,  is  candidate  B,  who 
becomes  “legally  qualified"  after  candidate  A  has  qualified  and  has 
been  permitted  to  use  the  station’s  facilities,  entitled  to  demand  for 
the  balance  of  the  campaign,  that  he  be  allowed  time  equal  to  that  which 
A  has  used  and  will  thereafter  use?  Or  is  equality  achieved  if  A  and  B 
are  given  the  same  amount  of  time  after  B  becomes  a  candidate? 

Although  the  law  governing  the  use  of  radio  station  facilities  by 
candidates  for  public  office  has  been  in  effect  for  some  20  years,®  it  has 
not  been  the  subject  of  extended  interpretation  by  the  Commission  or 
the  courts.  Lack  of  administrative  and  judicial  construction,  however, 
does  not  warrant  the  conclusion  that  broadcasters  generally  have  the 
same  understanding  of  the  law,  or  that  no  differences  of  opinion  arise 
between  political  candidates  and  licensees  during  election  years.  A 
glance  at  the  trade  press  during  the  past  national  political  campaigns 
yields  many  instances  of  alleged  misinterpretation  of  the  rules  governing 
political  broadcasts.  It  may  not  be  amiss,  therefore,  to  consider  the 
few  precedents  that  exist  and  to  attempt  to  discover  the  correct  appli¬ 
cation  of  the  law  and  regulations  to  particular  situations. 

Preliminarily,  it  may  be  observed  that,  insofar  as  Section  315  is 
concerned,  the  obligation  imposed  to  afford  time  to  candidates  exists 
only  if  the  licensee  has  permitted  a  candidate  to  use  the  station.  If 
he  has,  then  all  other  candidates  for  the  same  office  must  be  afforded 
equal  opportunities  in  the  use  of  the  station.  Considering  only  Section 
315,  the  conclusion  might  be  drawn  that  all  difficulties  could  be  avoided 
if  the  licensee  refrained  from  including  political  talks  by  candidates  in 
his  program  schedule.  However,  it  is  extremely  doubtful  that  an  in¬ 
flexible  station  policy  against  carrying  any  political  broadcasts  would 
be  found  by  the  Commission  to  be  consistent  with  the  obligation  to 
operate  in  the  public  interest.  The  Commission  has  on  many  occasions 
indicated  that  this  criterion  would  not  be  satisfied  if  political  broadcasts 

•  Consideration  of  the  meaning  of  the  “no  censorship”  proviso  in  Section  315  and 
the  related  problem  of  licensee  responsibility  for  defamatory  matter  contained  in 
political  broadcasts,  is  outside  the  scope  of  this  article.  In  the  Matter  of  Port  Huron 
Broadcasting  Company,  4  R.R.  1,  the  Commission  found  that  the  prohibition  against 
licensee  censorship  of  political  broadcasts  is  “absolute”  and  that  Action  315  relieves 
licensees  of  liability  under  state  law  for  dafamatory  matter  contained  in  speeches  by 
legally  qualified  candidates  for  public  office.  See  also  Stephan.  Political  Defamation 
by  Radio  and  the  Communications  Act  of  1934,  8  F.C.  Bar  J.  31  (1945). 

•  Section  18  of  the  Radio  Act  of  1927  was  identical  with  Section  315  of  the  present 
Act.  44  Stat.  1162. 
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were  completely  shunnedJ  As  a  practical  matter,  therefore,  a  licensee 
cannot  adopt  such  a  policy  without  jeopardizing  his  license.® 

The  view  that  persons  actively  seeking  public  office  do  not  become 
“legally  qualified  candidates”  within  the  meaning  of  Section  315  until 
after  they  have  been  nominated  appears  to  be  held  especially  in  the 
case  of  candidates  for  national  office;  the  major  networks  do  not  sell 
time  to  presidential  candidates  until  after  the  national  conventions  have 
selected  the  nominees.  Prior  to  that  time,  political  speeches  are  carried 
as  a  public  service  feature  on  sustaining  time,  and  the  aim  is  to  main¬ 
tain  fair  balance  among  the  contending  political  parties,  rather  than 
strict  equality.®  Once  the  party  nominations  have  been  made,  all  candi¬ 
dates  are  regarded  as  “legally  qualified”  within  the  meaning  of  Section 
315,  and  broadcasters,  if  they  determine  to  carry  any  political  speeches, 
endeavor  to  allot  time  equally  to  all  contenders  for  the  same  office.  There 
appears  to  be  no  reliable  evidence  as  to  the  practice  licensees  follow 
with  regard  to  candidates  for  local  and  state  offices. 

It  may  well  be  doubted  whether  a  practice  of  not  treating  candi¬ 
dates  for  nomination  as  “legally  qualified  candidates”  is  consistent  with 
the  intent  of  the  Act  or  the  text  of  the  Commission’s  present  Rules,  even 
though  it  may  be  entirely  fair.  The  Act,  in  terms,  does  not  define  who 
is  a  “candidate,”  and  nothing  in  the  legislative  history  of  the  provision 
sheds  light  on  the  present  question.  It  seems  clear,  however,  that  the 

’See  Matter  of  United  Broadcasting  Co.,  10  F.C.C.  515  (1945),  where  the  Com¬ 
mission  said  that  in  its  opinion  “the  operation  of  any  station  under  the  extreme 
principles  that  no  time  shall  be  sold  for  the  discussion  of  controversial  public  issues 
...  is  inconsistent  with  the  concept  of  public  interest.  .  .  .”  See  also  Matter  of 
Albuquerque  Broadcasting  Co.,  3  R.R.  1820  (1946),  holding  that  a  refusal  to  “make 
time  available  for  .  .  .  broadcasts  by  duly  qualified  candidates  for  public  office  .  .  . 
is  inconsistent  with  the  concept  of  public  interest,”  if  the  refusal  is  grounded  on  the 
possibility  of  difficulties  in  ascertaining  the  source  of  funds  for  such  broadcasts  pre¬ 
liminary  to  complying  with  the  requirement  of  Section  317.  The  licensee  has  an 
obligation  not  to  determine  arbitrarily  in  advance  the  amount  of  time  to  be  devoted 
to  political  broadcasts.  Matter  of  Homer  P.  Rainey,  3  R.R.  737  (1947).  But  cf.  the 
statement  in  the  Port  Huron  case,  supra,  note  5,  that  the  “privilege  of  a  station 
to  refrain  altogether  from  the  carrying  of  political  broadcasts  by  candidates  for  any 
office  or  offices  in  any  particular  election  .  .  .  [was!  designed  to  insure  that  broadcast 
licensees  retain  authority  and  responsibility  to  make  an  independent  determination 
as  to  the  extent  their  broadcast  schedule  should  be  devoted  to  any  particular  tjrpe 
of  radio  program.” 

*The  recent  White  Bill  (S.  1333,  80th  Cong.,  1st  Sess.  (1947)),  provides  (§14) 
that  nothing  in  the  political  broadcast  section  “shall  be  understood  as  imposing,  or 
as  permitting  or  authorizing  the  Commission  to  impose,  any  obligation  upon  the 
licensee  of  any  broadcast  station  to  permit  the  original  use”  of  the  station  for  such 
broadcasts.  See  Sen.  Rep.  No.  1567,  80th  Cong.j  2d  Sess.  14  (1948). 

•The  Code  Manual  of  the  National  Association  of  Broadcasters,  issued  by  the 
NAB  Code  Compliance  Committee  in  March  1940,  approved  this  view.  It  was  there 
stated  that  the  industry  had  in  the  past  "regarded  the  irtart  of  a  presidential  campaign 
to  be  that  period  following  the  selection  of  party  candidates  at  the  national  conven¬ 
tions”  and  that  prior  to  such  selection  “prominent  leaders  or  the  various  political 
parties  are  given  time  on  a  sustaining  basis  in  accord  with  the  public  interest  in  the 
speakers  or  the  subject,  and  availability  of  open  time.”  The  Committee  was  of  the 
opinion  that  “this  practice  is  the  moat  orderly  and  fair,  and  should  be  continued.” 
Code  Manual  (NAB  Code  Compliance  Committee)  (undated)  p.  9. 
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principal  concern  of  the  sponsors  of  the  section  was  to  prevent  discrimi¬ 
nation,*®  and  to  achieve  this  objective  the  section  must  be  liberally 
construed. 

The  first  rule  adopted  by  the  Commission  which  undertook  to  define 
who  were  “candidates,”  did  not  clarify  the  status  of  persons  seeking 
nomination.  As  then  phrased,  the  rule  provided  that  a  “legally  qualified 
candidate”  was  one  “who  has  met  all  the  requirements  by  local,  state, 
or  federal  authority  as  a  candidate  for  the  office  which  he  seeks  ...  to  be 
determined  according  to  the  applicable  local  laws.”**  Since  election 
statutes  customarily  require  that  one  must  have  been  nominated  before 
his  name  can  be  printed  on  the  ballot  for  the  general  election,  this  defini¬ 
tion  was  open  to  the  interpretation  that  a  contender  in  a  primary  had 
not  then  fulfilled  “all  the  requirements  ...  as  a  candidate  for  the  office” 
and  hence  was  not  “legally  qualified.”  Also,  the  rule  permitted  a  con¬ 
struction  by  which  a  candidate  for  nomination  was  not  included  in  the 
term  “legally  qualified  candidate  for  any  public  office”  on  the  ground 
that,  even  if  successful  in  the  nominating  primary  or  convention,  he 
became  merely  a  nominee  for  public  office  and  not  a  public  officer.  But 
such  reasoning  appears  highly  technical  and  unrealistic,  for  it  assumes 
that  one  becomes  a  legally  qualified  candidate  only  when  the  next  step  in 
the  process  of  selection  is  an  act  or  event  which  results  in  his  becoming  the 
holder  of  the  public  office  sought.  It  is  plain,  however,  that  even  after 
obtaining  a  majority  in  a  general  election  a  candidate  generally  must 
satisfy  further  requirements  before  he  in  fact  holds  the  office.  Thus  the 
vote  must  be  canvassed,  the  nominee  may  have  to  defend  an  election  con¬ 
test,  and  of  course  he  must  take  the  oath  of  office. 

Protests  against  the  treatment  accorded  candidates  of  the  Com¬ 
munist  Party  in  the  allotment  of  broadcasting  time  during  the  1940 
campaign  were  a  factor  in  bringing  about  a  reconsideration  of  the  Com¬ 
mission’s  definition  of  “candidates.”  Some  stations  refused  to  sell  time 
to  Communist  Party  candidates,  relying  on  the  fact,  in  some  cases,  that 
the  appropriate  state  officials  or  courts  had  ruled  that  the  Party  was 
not  a  legal  political  party  or  that  its  candidates  had  not  complied  with 
all  the  requirements  necessary  to  have  their  names  printed  on  the  official 
ballot.**  Apparently,  it  was  not  felt  that  statutory  provisions  permitting 
voters  to  cast  a  valid  ballot  by  write  in  or  sticker  vote  for  persons  whose 
names  were  not  on  the  ballot,  made  any  difference,*®  However,  the  Com¬ 
mission  did  not  agree  with  this  limited  interpretation.  Its  Legal  De¬ 
partment,  in  an  unpublished  opinion  issued  in  September  1941,  stated 

“See  H.  R.  Rep.  No.  1886,  69th  Cong.,  2d  Sess.  18  (1927);  67  Cong.  Rec.  12502 
(1926) ;  68  Cong.  Rec.  2563,  2566-67  (1926) ;  Note,  61  Harv.  L.  Rev.  552  (1948). 

**  See  6  F.R.  6087. 

“^e  NAB  Reports,  Oct.  11,  1940,  et  seq.,  for  the  status,  by  states,  of  the  Com¬ 
munist  Party  and  its  candidates  during  the  1940  campaign.  See  also  “(IJivil  Liberties 
in  the  Election  Campaign,”  9  I.J.A.  Bull.  26  (1940)  for  a  detailed  discussion  of  the 
obstacles  encountered  by  minority  parties,  and  particularly  the  Communist  Party, 
in  their  efforts  to  electioneer. 

“  In  most  states,  the  elector  may  write  in  the  name  of  his  candidate.  See  Note, 
37  Col.  L.  Rev.  86,  93  (1937). 
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that  “the  words  ‘legally  qualified  candidate’  are  not  to  be  construed  as 
limited  to  persons  whose  names  appear  on  the  general  election  ballot,” 
pointing  out  that  if  one  possessed  the  legal  qualifications  to  hold  the 
office  “his  name  may  be  written  into  the  ballot  by  the  voters  or  supplied 
by  ‘sticker’  and  a  valid  election  of  such  candidate  may  result.”  This, 
however,  did  not  mean  that  any  citizen  possessing  the  constitutional 
and  statutory  requirements  for  office  could,  upon  announcing  his  candi¬ 
dacy,  demand  use  of  facilities.  The  opinion  recognized  that  the  broad¬ 
caster  could  require  proof  of  bona  fide  candidacy  from  one  who  was  not 
entitled  to  have  his  name  appear  on  the  ballot.  Such  proof  might  be 
supplied  by  a  showing  of  nomination  by  a  political  party  generally 
recognized  as  such  or  having  a  substantial  membership  among  qualified 
electors,  or  by  a  certification  by  a  substantial  number  of  eligible  voters. 

Two  months  after  issuing  the  interpretation  just  discussed,  the 
Commission  adopted  its  present  rule  defining  the  term  “legally  qualified 
candidate,”  making  it  clear  that  it  extended  to  those  seeking  nomination 
and  was  not  limited  to  persons  entitled  to  have  their  names  printed  on 
the  general  election  ballot.^ 

To  remove  any  uncertainty,  it  has  been  suggested  that  the  law  be 
revised  to  apply  specifically  to  primary  candidates.  In  the  1943  hearings 
on  the  bill  to  amend  the  Communications  Act,  Chairman  Fly  suggested 
that  since  “there  has  been  some  little  doubt  on  that  subject,”  the  bill 
be  changed  to  make  clear  “that  it  is  applicable  to  candidates  in  primary 
elections.””  However,  in  the  only  published  decision  dealing  with  the 
meaning  of  the  “equal  opportunity”  provision,  the  Commission,  without 
discussion,  held  the  political  broadcast  section  applicable  to  candidates 
seeking  nomination  in  a  party  primary.”  The  most  recent  attempt  to 
overhaul  the  Act  extends  the  political  broadcast  provisions  to  nominating 
elections  but  does  not  mention  nominating  conventions.^^ 

Several  considerations  indicate  that  the  law  as  presently  worded 
applies  to  primary  elections.  Statutes  regulating  corrupt  election  prac¬ 
tices  have  been  so  construed,  in  the  absence  of  clear  language  compelling 
a  contrary  result.  Thus,  in  a  leading  case,^*  construing  a  statute  punishing 

“  Supra,  note  2. 

'‘Hearings  before  Senate  Committee  on  Interstate  Commerce  on  S.  814,  78th 
Cong.,  1st  Sess.  60  (1943). 

'‘Matter  of  Stephens  Broadcasting  Co.,  3  R.R.  1  (1945). 

"See  S.  1333,  80th  Cong.,  1st  Sess.  §14  (1947),  amending  Section  315  to  apply  to 
candidates  “in  any  primary,  general,  or  other  election.” 

'‘Leonard  v.  Commonwealth,  4  Atl.  220,  224  (Pa.,  1886).  In  State  ex  rel  Burkett 
V.  Swanson,  291  N.W.  481,  482  (Nebr.,  1940),  the  court  said  that  “a  person  becomes 
a  candidate  for  an  office  when  he  announces  that  he  will  seek  election  to  the  office,” 
and  that  the  time  for  lodging  protests  to  a  filing  for  nomination  in  a  party  primary 
need  not  expire  before  one  is  a  candidate.  In  Norris  v.  United  States,  M  F.  (2d)  379, 
3^  (C.(j.A.  8,  1936),  it  was  held  that  when  one  filed  his  application  for  a  place  on  the 

E rimary  ticket  “he  became  in  effect  a  candidate  ...  for  by  that  public  act  he  expressed 
is  desire  for  the  office  and  his  willingness  to  accept  it.”  See  also  Adams  v.  Lansdon, 
110  P.  280,  at  p.  287  (Idaho,  1910) :  "...  a  man  is  a  candidate  for  an  office  at  the 
time  he  begins  to  seek  such  office  or  lay  his  plans  to  procure  the  nomination  for 
such  office.”  But  see  State  v.  Bates,  112  N.W.  1026,  1027  (Minn.,  1907) :  “.  .  .  in  the 
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election  frauds  committed  by  any  ‘‘candidate  for  office, ”  the  Pennsylvania 
Supreme  Court  held  that  the  statute  applied  to  frauds  in  primary  as  well 
as  general  elections  and  that  the  word  “candidate”  was  “to  be  understood 
in  its  ordinary  popular  meaning.”  The  court  pointed  out  that  to  hold 
one  became  a  candidate  only  after  nomination,  would  exclude  persons 
“elected  to  office  who  were  never  nominated  at  all.”^®  Moreover,  in  the 
many  instances  in  which  nomination  is  equivalent  to  election,  the  corrupt 
practice  law  could  be  completely  avoided  by  an  interpretation  limiting 
it  to  the  general  election,  because  in  such  circumstances  “the  nominee 
may  well  be  an  honest  man  between  his  nomination  and  election,  for 
he  has  no  motive  to  be  a  rogue.”  This  last  consideration  seems  particu¬ 
larly  persuasive,  for  it  is  obvious  that  in  many  states  the  party  primary  is 
in  practical  effect  the  most  important  contest.*^  Thus,  if  Section  315  were 
construed  as  not  reaching  primary  elections,  the  ban  on  discriminatory 
treatment  of  candidates  would  be  virtually  meaningless  in  many  states. 
Moreover,  an  election  to  public  office  is,  on  analysis,  nothing  more  than 
the  expression  by  qualified  voters  of  their  choice  among  candidates.  The 
form  and  mode  of  making  that  expression  changes  from  time  to  time, 
and  varies  from  place  to  place.  But  the  fact  remains  that  the  primary 
election  or  nominating  convention  is  an  integral  step  in  the  whole  election 
process,  and  not  a  separate  device  only  remotely  connected  with  the 
general  election. 

Section  315  on  its  face  makes  no  reference  to  sponsors  or  supporters 
of  candidates,  and  such  authority  as  exists  support*  the  view  that  the 
broadcaster’s  duty  runs  to  persons  who  are  candidates,  and  not  to  others. 
In  the  1936  presidential  campaign,  CBS  cut  off  the  “debate”  in  which 
Senator  Vandenberg  replied  to  transcribed  excerpts  of  President  Roose¬ 
velt’s  speeches.  In  answer  to  a  complaint  that  this  action  violated 
Section  315,  the  Commission  stated  that  since  Senator  Vandenberg  “was 
not  a  candidate  for  public  office  .  .  .  the  station  was  under  no  com¬ 
pulsion  of  law  to  permit  the  broadcast  of  his  address.””  An  allegation 
in  a  complaint  for  damages  under  Section  315,  brought  by  a  candidate 
whose  broadcast  had  been  censored,  to  the  effect  that  sponsors  of  other 
candidates  had  been  permitted  to  use  the  station,  is  of  no  aid  in  showing 
discrimination,  because  Section  315  “says  nothing  about  ‘sponsors’.”*® 


absence  of  statutory  prescription  on  the  subject,  the  time  when  a  man  becomes  a 
candidate  is  extremely  vague  and  indefinite.” 

"4  Atl.  220,  at  p.  225. 

*  Id.,  at  p.  226. 

”  Cf.  U5.  V.  Classic,  313  U.S.  299  (1941)  (where  the  state  primary  “effectively 
controls  the  choice,”  Confess  may  constitutionally  legislate  to  protect  the  right  of 
the  elector  to  have  his  ballot  counted  in  a  primary  in  which  representatives  in  Con¬ 
gress  are  selected). 

"Broadcasting  Magazine,  Nov.  1,  1936,  p.  87. 

“  Weiss  V.  Los  Angeles  Broadcasting  Co.,  163  F.  (2d)  313,  315  (1947),  cert,  denied, 
68  8.  Ct.  895  (1948).  The  Senate  version  of  the  bill  which  became  the  19^  Act 
would  have  extended  the  requirement  of  equality  of  treatment  of  political  candidates 
to  supporters  and  opponents  of  candidates.  Sen.  Rep.  No.  781,  73rd  Cong.,  2nd  Sess. 
U934).  This  provision  was  deleted  in  conference. 
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Some  broadcasters  apply  a  more  liberal  interpretation  of  the  law  than 
appears  to  be  required  by  the  foregoing  rulings.  They  treat  speeches 
by  supporters  of  a  candidate,  who  speak  with  the  candidate’s  approval, 
on  the  same  basis  as  speeches  by  the  candidate.  It  is  not  unusual  for 
stations  to  allot  definite  blocks  of  time  to  the  various  contenders  for 
office,  which  may  be  used  by  the  candidates  personally  or  by  sponsors. 
While  this  practice  seems  unobjectionable,  the  licensee  may  find  himself 
at  a  legal  disadvantage  in  the  event  he  is  called  upon  to  defend  a  defama¬ 
tion  suit  based  on  remarks  by  a  person  speaking  in  behalf  of  a  candi¬ 
date.  Even  assuming  that  the  Commission’s  Port  Huron  rule  relieving 
licensees  of  liability  for  defamatory  matter  contained  in  broadcasts  by 
legally  qualified  candidates  is  correct,  it  does  not  follow  that  broad¬ 
casts  by  sponsors  of  candidates  afford  the  same  immunity.  The  statute 
imposes  a  duty  on  the  licensee  only  with  respect  to  the  use  of  the  sta¬ 
tion  by  “any  person  who  is  a  legally  qualified  candidate  for  any  public 
office”;  the  basis  for  immunity,  if  any  exists,  stems  from  the  fact  that 
the  licensee  has  “no  power  of  censorship”  over  the  material  broadcast 
under  the  provisions  of  Section  315.  Since  use  of  a  station  by  another 
in  support  of  a  candidate  is  not  use  by  a  candidate,  no  duty  is  imposed 
by  Section  315  on  the  licensee  to  carry  the  speech  and  there  can  be  no 
immunity  from  liability  because  the  licensee  is  not  barred  from  exer¬ 
cising  the  power  of  censorship.^** 

Once  a  licensee  has  permitted  a  legally  qualified  candidate  to  use 
the  station,  all  other  candidates  for  the  same  office  must,  on  request, 
be  afforded  equal  opportunity  in  the  use  of  the  station.  The  statute  does 
not  define  what  is  embraced  in  the  words  “equal  opportunities,”  but  con¬ 
sidering  the  objective  of  the  statute — preventing  discrimination — the 
Commission  seems  to  be  on  sound  ground  in  saying  that  the  meaning 
of  the  term  “is  not  to  be  arrived  at  by  the  application  of  narrow,  legalistic 
notions.”**®  In  the  Stephens  case,  the  Commission  held  that  quantity 
alone  did  not  satisfy  the  statutory  requirement — it  was  not  enough  to 
offer  the  second  candidate  equal  time  after  10  p.m.,  when  the  first  speaker 
had  been  allowed  to  broadcast  during  the  choice  period  between  7  and 
8  p.m.  And  a  period  on  Saturday  night  is  not  equivalent  to  a  like  time 
on  Thursday  evening  when  the  potential  audience  is  larger.  Of  course, 
candidates  for  the  same  office  must  be  charged  uniform  rates,  and  the 
Commission  Rule  prohibits  any  discrimination  in  charges,  practices, 
regulations,  facilities,  or  services. 

A  more  difficult  problem  arises  in  determining  the  time  period  in 
which  equality  of  treatment  must  be  maintained.  Not  all  aspirants  for 
office  announce  their  candidacy  at  the  same  time.  If  the  broadcaster 
makes  time  available  to  the  first  candidate,  he  is  committed  to  afford  time 
to  all  other  candidates  that  may  later  enter  the  race.  In  order  to  avoid 
excessive  demands  for  time,  occasioned  by  the  fact  that  many  aspirants 
may  seek  the  same  office,  some  broadcasters  refrain  from  carrying  any 

•*  Haley,  The  Law  on  Radio  Programs,  6  Geo.  Wash.  L.  Rev.  157,  173  (1937). 

*®  Matter  of  Stephens  Broadcasting  Co.,  3  R.R.  1,  at  p.  4. 
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political  broadcasts  until  after  the  time  for  filing  (in  the  case  of  primaries) 
has  passed,  or  until  after  the  recognized  parties  have  nominated  their 
candidates.  But  this  does  not  afford  complete  protection.  It  is  not 
unusual  for  sticker  and  write  in  candidates  to  appear  rather  late  in  the 
campaign,  and  it  is  then  that  the  broadcaster  may  be  faced  with  a  request 
from  such  a  candidate  for  air  time  equivalent  to  that  previously  used 
and  to  be  used  by  his  opponent  who  entered  the  contest  much  earlier.  If 
the  request  must  be  granted,  it  can  be  seen  that  the  late-comer  will  be 
able  to  concentrate  his  message  within  a  short  span  of  time,  perhaps  to 
the  prejudice  of  the  other  candidate  who  has  spread  his  talks  over  a  much 
longer  period.  The  more  equitable  solution  would  appear  to  be  to  afford 
the  same  opportunities  to  each  candidate  dating  from  the  time  the  late¬ 
comer  announces  his  candidacy.  By  following  that  practice,  equality  is 
achieved  for  the  period  when  in  fact  rivalry  exists,  and  there  is  less 
likelihood  of  unbalancing  the  licensee’s  program  structure.  A  policy  of 
making  available  a  specified  amount  of  time  per  week  to  each  candi¬ 
date,  with  the  understanding  that  unused  time  cannot  be  cumulated, 
would  seem  to  satisfy  the  legal  requirements  and  also  to  guard  against 
unbalancing  the  station’s  program  schedule. 


1 
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The  Atlantic  City  Telecommunication  Conferences 

Francis  Colt  Db  Wolf  * 

From  May  15  to  October  2,  1947,  there  were  held  in  Atlantic  City 
three  separate,  but  related,  world  telecommunication  conferences.  The 
first  was  the  International  Radio  Conference  which  began  on  May  15 
and  had  for  its  purpose  the  revision  of  the  international  radio  regulations 
which  had  been  previously  revised  at  the  Cairo  Radio  Conference  in  1938. 
The  second,  the  International  Telecommunication  Conference,  began  on 
July  1  for  the  purpose  of  revising  the  international  telecommunication 
convention  signed  at  Madrid  in  1932.  The  third,  the  International  High 
Frequency  Broadcasting  Conference,  began  on  August  26  and  was  a 
preparatory  conference  making  preliminary  studies  on  the  allocation  of 
frequencies  to  short-wave  broadcasting  and  the  possible  establishment 
of  a  short-wave  broadcasting  organization. 

The  conferences  were  held  under  the  auspices  of  the  International 
Telecommunication  Union,  the  oldest  international  governmental  organi¬ 
zation  in  existence,  having  its  foundation  in  the  old  International  Tele¬ 
graph  Union  which  was  organized  at  Paris  in  1865.  Practically  all  of  the 
78  member  countries  were  represented  at  the  conferences.  The  United 
States  served  as  the  host  government.  The  chairman  of  the  three  con¬ 
ferences  was  Charles  R.  Denny,  who  until  recently  was  chairman  of  the 
Federal  Communications  Commission.  The  vice  chairman  was  Francis 
Colt  de  Wolf,  Chief  of  the  Telecommunications  Division  of  the  Depart¬ 
ment  of  State. 

The  basic  objective  of  the  conferences  was  the  achievement  of  in¬ 
ternational  agreement  on  the  rules  for  an  orderly  and  eflBcient  operation 
of  international  communications.  The  conferees  worked  for  20  weeks, 
often  on  matters  in  which  national  interests  differed  widely.  However, 
the  prevailing  spirit  of  cooperation  and  compromise  was  such  that  on 
October  2  every  nation  represented  at  the  conferences  signed  the  con¬ 
vention  and  the  radio  regulations  annexed  thereto.  This  accomplishment 
is  one  of  which  all  the  governments,  and  the  United  States  particularly, 
as  the  host  government,  may  be  proud. 

In  addition  to  the  convention  and  the  radio  regulations,  four  other 
documents  were  submitted  for  signature,  namely,  the  final  protocol,  the 
additional  protocols,  the  additional  radio  regulations,  and  the  protocol 
concerning  European  broadcasting.  The  United  States  did  not  sign  the 
two  last-named  documents. 

The  results  of  the  Radio  Conference  are  embodied  in  the  radio  regu¬ 
lations  and  may  be  summarized  as  follows: 

First,  a  world-wide  frequency-allocation  table  extending  up  to 
10,500,000  kilocycles  was  adopted.  The  Cairo  conference  of  1938  pro¬ 
duced  an  international  frequency-allocation  table  extending  only  to  30,000 

*  Chief  of  the  Telecommunications  Division,  Department  of  State,  and  Vice 
Chairman  of  the  Atlantic  City  Conferences. 

This  article  is  reprinted,  with  permission,  from  the  Department  of  State  Bulletin. 
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kilocycles.  Many  present-day  services  employ  frequencies  in  the  upper 
portion  of  the  radio  spectrum  which  at  the  time  of  the  Cairo  conference 
were  not  even  charted.  In  addition  to  the  new  allocation  table,  the  radio 
regulations  fill  a  volume  of  391  pages  of  small  print.  These  regulations 
cover  every  phase  of  international  radio  communications,  including 
technical  standards,  operating  practices,  procedures  relating  to  safety 
and  distress  both  in  the  air  and  on  the  seas,  and  a  myriad  of  other  subjects. 

Secondly,  a  permanent  board  of  11  experts,  the  International  Fre¬ 
quency  Registration  Board,  known  as  the  Ifrb,  was  constituted.  The 
desirability  of  such  a  Board  became  apparent  from  a  recognition  of  the 
need  for  strengthening  the  international  administration  of  frequency 
assignments.  The  concept  of  the  Board  was  initially  formulated  by  the 
United  States  and  received  preliminary  consideration  at  the  Moscow 
Telecommunication  Conference.  Heretofore,  each  country  had  assigned 
its  own  frequencies  and  had  simply  notified  the  headquarters  of  the  Inter¬ 
national  Telecommunicaton  Union  of  its  action.  These  assignments  were 
entered  on  a  master  list  without  regard  to  the  possibility  of  interference 
to  other  services  or  to  other  countries.  The  basic  plan  adopted  at  the 
Atlantic  City  Radio  Conference  provides  that  the  Ifrb  will  examine  each 
frequency  assignment  notified  to  it  m  order  to  determine  whether  or  not 
such  assignment  is  in  full  conformance  with  the  radio  regulations.  In 
general,  assignments  which  conform  to  the  regulations  and  do  not  involve 
the  probability  of  harmful  interference  to  other  radio  stations  will  be 
entered  in  the  registration  column  of  the  new  international  frequency 
list.  Such  assignments  will  have  the  right  to  protection  from  harmful 
interference.  Assignments  which  fail  to  meet  these  criteria,  but  which 
countries  insist  on  using  notwithstanding,  will  be  entered  in  the  notifi¬ 
cation  column  of  the  list,  which  will  not  confer  upon  them  any  interna¬ 
tional  recognition  of  the  right  to  protection  from  interference. 

Thirdly,  the  Provisional  Frequency  Board,  known  as  the  Pfb,  was 
constituted  for  the  purpose  of  putting  the  new  allocation  table  into 
effect.  This  Board  will  be  composed  of  the  11  member  of  the  Ifrb 
referred  to  above,  plus  national  members  from  any  countries  wishing  to 
be  represented  on  the  Pfb.  It  is  expected  that  the  Pfb,  which  will  con¬ 
vene  m  Geneva  on  January  15,  1948,  will  meet  for  a  period  of  about  two 
years  to  prepare  an  entirely  new  international  frequency  list  for  use 
in  the  future  by  the  Ifrb.  In  order  to  prepare  this  list,  it  will  be  necessary 
for  the  Pfb  to  re-engineer  all  radio  operating  assignments  throughout  the 
world  and  place  them  on  a  sound  engineering  basis.  This  system  will 
conserve  valuable  spectrum  space  and  eliminate  interference. 

The  Telecommunication  Conference  revised  the  Madrid  convention 
and  made  far-reaching  changes  in  the  constitution  and  structure  of  the 
Union,  bringing  it  into  line  with  similar  organizations,  notably  Cao. 
Incidentally,  telecommunications,  a  term  which  was  first  used  at  the 
Madrid  conference,  is  defined  as  follows  in  the  Atlantic  City  convention: 
“Any  transmission,  emission  or  reception  of  signs,  signals,  writing,  images 
and  sounds  or  intelligence  of  any  nature  by  wire,  radio,  visual  or  electro- 
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magnetic  systems.”  The  structure  of  the  International  Telecommuni¬ 
cation  Union,  as  it  was  established  at  Madrid,  consisted  of  the  following 
organizations: 

1.  Plenipotentiary  conferences  which  meet  only  when  the  convention  which 
embodies  the  fundamental  statutes  of  the  Union  is  under  revision. 

2.  International  tele^ph,  telephone,  and  radio  administrative  conferences 
which  review  the  regulations. 

3.  International  consultative  committees:  the  Telegraph  Committee  (Ccir), 
the  Radio  Committee  (Cent),  and  the  Telephone  Committee  (Ccir).  These  con¬ 
sultative  committees  deal  mainly  with  technical  questions  and  except  for  the 
Ccir  have  only  advisory  powers. 

4.  A  bureau  or  permanent  secretariat,  which  is  called  the  Bureau  of  the 
International  Telecommunication  Union,  has  its  seat  in  Bern  and  is  under 
the  aegis  of  the  Swiss  Government. 

The  foregoing  structure  was  revised  as  follows  at  the  Atlantic  City 
conference: 

1.  An  element  of  continuity  was  introduced  by  the  concept  of  the  plenipo¬ 
tentiary  conference  as  the  supreme  organ  of  the  Union.  This  conference  is  to 
meet  every  five  years  and  will  have  the  ultimate  responsibility  for  all  the  affairs 
of  the  Umon. 

2.  It  was  agreed  that  administrative  conferences  to  revise  the  radio  rem- 
lations  and  the  telegraph  and  telephone  regulations  would  also  meet  eveiy  five 
years  at  the  same  time  and  place  as  the  plenipotentiary  conference. 

3.  Prior  to  the  Atlantic  City  conference  the  international  consultative  com¬ 
mittees  of  the  Union,  established  at  the  Madrid  conference  and  referred  to 
above,  were  not  permanent.  Under  the  new  convention,  these  committees 
have  been  constituted  as  permanent  organs  of  the  Union.  Each  will  have  a 
specialized  secretariat  attached  to  the  general  s^retariat,  as  well  as  a  per¬ 
manent  official  known  as  a  director.  In  addition,  in  the  case  of  the  Ccib,  pro¬ 
vision  has  been  made  for  a  vice  director  specializing  in  broadcasting. 

4.  The  existing  Bureau  of  the  International  TelMommunication  Union  was 
reorganized  and  enlarged  and  is  to  become  the  general  secretariat  with  in¬ 
creased  responsibilities. 

In  addition  to  these  revisions,  the  following  new  provisions  were 
incorporated: 

1.  The  Ck>nference  approved  the  creation  of  an  administrative  council, 
composed  of  18  of  the  Union’s  78  members.  The  council  will  meet  at  least 
once  a  year  at  Geneva  and  will  in  general  be  responsible  for  the  management  of 
the  affairs  of  the  Union.  This  provides  for  a  continuity  of  functions  between 
conferences  and  will  enable  the  Union  to  consider  problems  of  policy  without 
postponement.  The  Conference  elected  five  vice  chairmen  for  the  council, 
namely,  the  representatives  of  the  United  States,  the  United  Kingdom,  the 
Union  of  Soviet  Socialist  Republics,  France,  and  China.  By  unanimous  vote 
the  representative  of  the  Union  of  Soviet  Socialist  Republics  was  chosen  as 
chairman  of  the  Council  for  the  first  year  of  its  existence. 

2.  Heretofore,  the  seat  of  the  Union  had  been  at  Bern  in  as  much  as  the 
Union  was  placed  under  the  general  direction  of  the  Swiss  Government.  The 
Telecommunication  Conference  decided  to  move  the  seat  from  Bern  to  Geneva. 

3.  From  now  on  the  Union  will  govern  itself  through  its  own  administrative 
council.  However,  the  Swiss  Government  has  agreed  to  continue  the  existing 
practice  of  advancing  funds  to  the  Union  and  will  in  turn  be  reimbursed  by 
the  Union. 

4.  Up  to  the  time  of  the  Atlantic  City  conferences,  French  had  served  as 
the  official  language  of  the  Union.  Under  the  terms  of  the  new  convention, 
Chinese,  English,  French,  Russian,  and  Spanish  will  be  the  official  languages  of 
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the  Union  and  the  final  documents  of  all  conferences  will  be  drawn  up  in  these 
five  languages.  This  procedure  is  similar  to  that  adopted  by  the  United  Nations. 

5.  At  Atlantic  City  the  work  of  the  conferences  was  greatly  simplified 
through  the  use  of  a  system  of  simultaneous  interpretation  such  as  was  already 
being  used  by  the  United  Nations.  At  the  Atlantic  City  conferences,  for  the 
first  time,  portable  radio  receivers  were  used  rather  than  fixed  telephone  in¬ 
stallations.  The  use  of  radios,  of  course,  had  the  advantage  of  permitting  dele¬ 
gates  to  move  about  the  room  where  the  meeting  was  held  or  even  in  the 
corridore  outside  and  still  follow  the  proceedings.  Under  the  system  set  up 
by  the  secretariat  of  the  Atlantic  City  conferences,  arrangements  were  made 
for  the  use  of  three  radio  channels,  one  for  French,  one  for  English,  and  one 
for  Spanish,  so  that  any  speeches  in  any  one  of  these  languages  could  be  in¬ 
stantaneously  translated  into  the  other  two.  In  addition,  provision  was  made 
so  that  speeches  in  the  Russian  language  could  also  be  immediately  translated 
into  the  other  three  languages,  although  no  speeches  were  translated  into  Russian. 

It  had  been  hoped  that  the  International  High  Frequency  Broad¬ 
casting  Conference  could  function  as  a  full  conference,  but  after  the 
Radio  and  Telecommunication  Conferences  had  begun  their  work,  it  was 
obvious  that  there  would  be  insuflBcient  time  to  hold  a  third  full  con¬ 
ference.  The  High  Frequency  Broadcasting  Conference,  therefore,  limited 
itself  to  preliminary  studies  of  the  allocation  of  frequencies  for  short¬ 
wave  broadcasting.  It  was  recommended  that  at  the  full  conference  to 
be  held  in  Mexico  City  in  1948  consideration  be  given  to  a  special  broad¬ 
casting  organization  within  the  framework  of  the  International  Tele¬ 
communication  Union. 

The  Telecommunication  Conference  decided  to  enter  into  relation¬ 
ship  with  the  United  Nations,  and  an  agreement  was  concluded  between 
the  two  organizations,  the  text  of  which  is  annexed  to  the  Atlantic  City 
convention.  In  general,  this  agreement  follows  the  pattern  of  similar 
agreements  entered  into  between  the  United  Nations  and  the  so-called 
“specialized  agencies,”  of  which  the  International  Telecommunication 
Union  is  now  one. 

All  the  questions  discussed  at  Atlantic  City  were  by  no  means  of 
a  technical  nature,  and  much  time  was  spent  at  the  conferences,  especially 
in  the  Telecommunication  Conference,  on  questions  which  were  primarily 
political.  This  was  notably  the  case  with  regard  to  the  desire  of  the 
Union  of  Soviet  Socialist  Republics  to  have  the  three  Baltic  Soviet 
Republics,  namely,  Latvia,  Lithuania,  and  Estonia,  attend  the  conferences 
as  separate  members  of  the  Union.  All  three  conferences  refused  to  permit 
such  participation.  Then  there  was  the  effort  of  the  Union  of  Soviet 
Socialist  Republics  to  have  the  People’s  Republic  of  Mongolia  participate 
in  the  conferences  as  well  as  be  confirmed  as  a  member  of  the  Union. 
In  this  case,  Mongolia  was  permitted  to  participate  in  the  Radio  Con¬ 
ference  and  the  High  Frequency  Broadcasting  Conference,  but  not  in 
the  Telecommunication  Conference.  A  delegation  from  the  People’s 
Republic  of  Mongolia  actively  attended  the  two  conferences  to  which 
they  were  permitted  access. 

Another  question  which  involved  political  considerations  was  that 
of  membership  in  the  Union.  Heretofore,  members  of  the  Union  had 
included  fully  sovereign  states  as  well  as  colonial  telecommunication 
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administrations.  This  was  notably  the  case  with  the  colonies  of  Belgium, 
France,  the  Netherlands,  and  Portugal.  The  United  States  in  its  pro¬ 
posals  has  sought  to  clarify  the  membership  of  the  Union  by  placing  it 
on  a  sound  foundation  of  recognized  sovereign  states  which  would  be 
capable  of  assuming  complete  responsibility,  not  only  for  themselves  but 
for  all  their  territories.  This  whole  subject  gave  rise  to  extended  and 
sometimes  quite  bitter  discussions,  for  the  four  colonial  powers  mentioned 
above  opposed  the  proposals  for  the  elimination  of  full  membership  of 
colonies.  The  Soviet  Delegation  suggested  a  compromise  whereby  the 
present  status  of  existing  members  in  the  Union  would  be  maintained, 
but  in  the  future  only  sovereign  countries  could  be  full-fledged  members 
of  the  Union. 

In  view  of  the  strong  feeling  evinced  during  the  discussions  on 
colonial  membership,  the  United  States  Delegation  came  to  the  conclusion 
that  it  would  be  wiser  to  maintain  the  statiLs  quo.  The  Conference  finally 
decided  to  maintain  the  present  membership  of  the  Union,  listing  all 
present  members  in  annex  1  to  the  convention  and  providing  in  the  con¬ 
vention  that  all  countries  appearing  in  this  annex,  including  colonies  and 
groups  of  colonies,  would  be  eligible  to  full  membership  in  the  Union. 
It  was  provided  that  each  member  of  the  Union  should  have  one  vote. 
Under  this  scheme,  the  whole  of  the  territories  of  the  United  Kingdom 
and  of  the  United  States  will  each  enjoy  a  separate  membership  in  the 
Union  and  a  separate  vote  in  the  conferences  of  the  Union. 

In  view  of  the  resolution  of  the  General  Assembly  of  the  United 
Nations  of  December  12,  1946,  concerning  the  nonparticipation  of  Spain 
in  international  conferences  called  under  the  aegis  of  the  United  Nations 
or  by  specialized  agencies,  Spain  had  not  been  invited  to  the  Atlantic 
City  conferences.  Efforts  were  made  by  certain  countries  during  the 
course  of  the  three  conferences  to  have  Spain  permitted  to  participate  in 
the  conferences,  but  to  no  avail.  The  Telecommunication  Conference, 
however,  did  discuss  the  future  relationship  of  Spain  to  the  Union  and 
decided  unanimously  that  Spain  could  again  assume  her  membership 
when  the  resolution  of  December  12,  1946,  of  the  General  Assembly  of 
the  United  Nations  ceased  to  be  applicable. 

Notwithstanding  the  bitterness  of  the  discussions  on  some  of  the 
political  questions  referred  to  above,  the  general  spirit  of  the  conferences 
was  one  of  friendliness  and  of  a  desire  to  reach  compromises.  It  is 
therefore  gratifying  to  note  that  both  the  convention  and  the  radio  regu¬ 
lations  were  signed  by  all  the  participants  in  the  conferences  and  that 
the  international  regulation  of  telecommunications  is  assured  for  the 
immediate  future,  namely,  until  the  next  set  of  international  telecommu¬ 
nication  conferences,  which  are  scheduled  to  take  place  in  Buenos  Aires 
in  1952. 


Journal  of  the  Federal  Communications  Bar  Association  33 


ANNOUNCEMENT 
by  the 

COMMIHEE  ON  PUBLICATIONS 

The  Committee  on  Publications  announces  the  holding  of 
an  essay  contest  on  communications  law.  A  first  prize  of 
$200  will  be  awarded,  and  a  second  prize  of  $100.  Essays 
will  be  accepted  on  either  of  the  following  topics; 

Property  Rights  in  Television  Broadcasts 
The  Right  to  a  "Hearing"  with  Particular  Reference  to 
the  Federal  Communications  Commission 

The  contest  is  open  to  students  currently  enrolled  in  an  ac¬ 
credited  law  school,  and  to  members  of  the  bar,  whether  or 
not  members  of  the  Association  and  whether  or  not  admitted 
to  practice  before  or  employed  by  the  Federal  Communica¬ 
tions  Commission.  Manuscripts  should  be  addressed  to  Pub¬ 
lications  Committee,  Federal  Communications  Bar  Associa¬ 
tion,  1728  Massachusetts  Ave.,  N.W.,  Washington  6,  D.  C., 
and  should  be  submitted  on  or  before  March  15,  1949.  Essays 
should  not  exceed  3000  words  in  length,  exclusive  of  footnote 
material.  Excessive  footnotes  will  be  penalized  at  the  dis¬ 
cretion  of  the  judges. 

The  essays  will  be  judged  by  a  bosird  of  three  judges,  whose 
names  will  be  announced  at  a  later  date.  The  decision  of 
the  judges  will  be  final. 

*  •  «  «  « 

The  Committee  solicits  articles  from  members  of  the  Asso¬ 
ciation  for  publication  in  the  Journal. 

Arthur  Scharfeld,  Chairman 
Neville  Miller 
Russell  Rowell 
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Changes  in  F.C.C.  Procedure  Recommended 
by  Executive  Committee 

The  following  letter  was  sent  to  Chairman  Wayne  Coy  of  the  Federal 
Communications  Commission  on  July  2,  1948: 

Dear  Mr.  Coy: 

On  behalf  of  the  Federal  Communications  Bar  Association,  I  would 
like  to  transmit  recommendations  adopted  by  the  Executive  Committee 
relative  to  practice  and  procedure  in  handling  broadcast  applications. 

Careful  study  has  been  made  of  the  Rules  and  Regulations  applicable 
to  broadcast  cases  and  a  continuing  review  is  contemplated.  The  recom¬ 
mendations  which  follow  are  based  upon  an  investigation  made  by  the 
Committee  on  Practice  and  Procedure  and  embody  the  views  of  that 
Committee  as  well  as  the  Executive  Committee. 

I.  Commission  Review  of  Broadcast  Applications 

At  the  present  time  after  examination  of  a  broadcast  application, 
the  Commission  either  grants  it  without  hearing  or  designates  the  matter 
for  hearing.  Frequently  the  matters  which  lead  to  the  designation  of  an 
application  for  hearing  may  be  resolved  by  the  furnishing  of  additional 
information  as  an  amendment  to  the  application  and  the  application  is 
subsequently  granted  by  the  Commission  without  hearing.  However, 
under  existing  rules  the  Commission’s  original  action  of  designating  the 
application  for  hearing  sets  in  motion  a  course  of  procedure  which  requires 
a  considerable  amount  of  paper  work  and  is  time  consuming,  not  only 
on  the  part  of  an  Applicant’s  counsel,  but  also  on  the  part  of  the  Com¬ 
mission  staff.  Specifically,  the  following  steps  must  be  taken  after  a  case 
is  designated  for  hearing: 

1.  Issues  must  be  prepared  by  the  Staff,  published  in  the  Federal  Register  and 
mailed  to  the  parties  (Sec.  1.387(a)). 

2.  The  parties  must  file  an  appearance  (Sec.  1587(b)(4)). 

3.  Appropriate  records  must  be  made  of  the  docketed  case  in  several  sections 
of  the  Commission.  The  application  is  bound  in  a  docket  and  a  card  history 
is  set  up  in  the  docket  section. 

4.  A  Petition  for  Leave  to  Amend  supplying  the  answers  to  the  questions  which 
led  to  the  designation  for  hearing  must  be  filed  by  the  Applicant,  served  on 
all  parties,  and  15  copies  distributed  among  all  the  offices  of  the  Commission. 
(Sec.  1565  and  1.764). 

5.  A  memorandum  must  be  prepared  by  the  Law  Department  to  the  Motions 
Commissioner,  frequently  requiring  memoranda  from  other  departments 
as  well. 

6.  A  hearing  is  held  before  the  Motions  Commissioner  requiring  the  attendance 
of  the  Commissioner,  Commission  Counsel  and  Applicant’s  counsel  (Sec. 
1.741). 

7.  The  action  of  the  Motions  Commissioner  granting  Leave  to  Amend  is 
embodied  in  a  formal  order  which  must  be  prepared  by  the  Staff,  mimeo¬ 
graphed,  and  distributed  to  parties. 

8.  Following  the  amendment,  a  Petition  for  Reconsideration  and  Grant  must 
be  prepared  Iw  the  Applicant,  with  15  copies  for  distribution  to  various 
Commission  offices  (Sec.  1586). 
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9.  A  study  of  the  application  must  again  be  made  by  each  of  the  Commission 
Departments  in  connection  with  the  Petition  for  Reconsideration  and 
Grant,  and  appropriate  memoranda  prepared. 

10.  The  application  is  again  submitted  to  the  Commission  and  granted  without 
hearing. 

It  is  believed  that  all  of  this  paper  work  could  be  avoided  by  the 
adoption  of  the  following  recommendation:  If,  upon  examination  of  an 
application,  objections  appear  to  the  granting  thereof,  it  is  recommended 
that  the  Commission  advise  the  Applicant  of  its  objections  by  letter.  If 
the  Applicant  desires,  he  may  file  an  amendment  within  30  days,  supply¬ 
ing  the  additional  information  answering  the  objections.  Upon  receipt 
of  the  amendment,  the  application  can  again  be  reviewed  by  the  Com¬ 
mission  and  if  the  objections  have  not  been  satisfied,  the  case  shall  be 
designated  for  hearing. 

II.  Motions  Practice 

A  study  has  been  made  of  the  present  motions  practice  and  pro¬ 
cedures  and  it  appears  that  a  considerable  saving  of  time  can  be  accom¬ 
plished  by  eliminating  the  necessity  of  a  formal  hearing  in  routine  cases. 

Under  present  procedure  all  Petitions  are  listed  on  a  Motions  Cal¬ 
endar  and  brought  to  the  attention  of  a  Commissioner,  at  which  time 
Petitioner’s  counsel  and  Commission  Counsel  are  present.  Approximately 
75  per  cent  of  the  motions  listed  are  unopposed  and  are  routine  in  char¬ 
acter.  The  Committee  therefore  recommends  the  following:  If  no  op¬ 
position  is  filed  within  5  days  after  the  receipt  of  a  petition  requiring  the 
action  of  a  Motions  Commissioner,  the  Commissioner  may  grant  the 
petition  ex  parte  and  the  matter  is  not  listed  on  the  Motions  Calendar. 
In  these  cases  it  will  not  be  necessary  for  counsel  to  appear  in  support 
of  the  Petition. 

If,  however,  there  is  an  opposition  filed  to  the  grant  of  the  Petition, 
or  if  the  Commission  has  objection  to  a  grant  (in  which  other  instance 
the  matter  shall  be  called  to  the  attention  of  Petitioner’s  counsel)  the 
petition  shall  be  listed  for  argument  before  the  Motions  Commissioner  as 
under  present  practice. 

III.  Pre-Hearing  Conferences 

The  Bar  Association  recommends  that  in  advance  of  hearing  Ex¬ 
aminers  shall  be  encouraged  to  utilize  the  procedure  outlined  in  Section 
1.814  of  the  Rules  and  Reflations  providing  for  a  pre-hearing  confer¬ 
ence.  It  has  been  the  experience  of  the  members  of  the  Bar  that  in  those 
cases  where  such  conferences  have  been  held  they  have  proven  extremely 
valuable  in  clarifying  the  issues,  obtaining  stipulations  of  fact  and  in 
generally  expediting  the  presentation  of  testimony. 

It  is  generally  recognized  that  the  records  in  many  broadcast  cases 
are  unduly  large  and  contain  considerable  extraneous  material.  As  a 
result,  hearings  are  prolonged.  In  addition  to  being  a  time-consuming 
factor  during  a  hearing  the  long  and  drawn  out  hearings  resulting  from 
the  offering  of  evidence — which  could  have  been  avoided  by  a  pre- 
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hearing  conference — renders  the  preparation  of  a  decision  much  more 
complicated  and  difficult. 

IV.  Program  Tests 

Section  1.316(a)  of  the  Rules  and  Regulations  now  provides  that 
program  tests  shall  be  permitted  for  a  period  not  to  exceed  30  days. 
Since  in  most  instances  the  Commission  is  unable  to  act  upon  the  appli¬ 
cation  for  license  during  this  30-day  period,  it  becomes  necessary  to  re¬ 
quest  extensions  which  are  normally  granted  automatically.  In  order  to 
eliminate  this  superfluous  paper  work  on  the  part  of  counsel  and  the 
Commission’s  staff,  it  is  recommended  that  program  test  authorization 
be  granted  for  an  indefinite  period,  subject  to  cancellation  by  the  Com¬ 
mission  upon  10  days’  notice. 

The  foregoing  embodies  the  suggestions  which  have  been  approved 
by  the  Executive  Committee.  Additional  recommendations  are  still 
under  consideration  and  will  be  transmitted  to  the  Commission  at  an  early 
date.  If  additional  information  is  desired  regarding  these  recommenda¬ 
tions,  I  shall  be  glad  to  have  representatives  of  our  organization  meet 
with  the  Commission  in  order  that  they  may  be  clarified. 

Very  truly  yours, 

Carl  I.  Wheat,  President, 

Federal  Communications  Bar  Association. 

Association  Participates  in  Television  Rule-Making  Hearing 

On  May  5,  1948,  the  Federal  Communications  Commission  adopted 
a  Notice  of  Proposed  Rule-Making  in  the  matter  of  amendment  of  §3.606 
of  its  Rules  and  Regulations  (Docket  No.  8975).  This  section  sets  out 
the  Allocation  Table  for  television  channels.  The  over-all  revision  was 
necessitated  by  the  Commission’s  report  in  Docket  No.  8487,  adopted 
the  same  day  (1  R.R.  1|91:13)  in  which  the  Commission  determined  to 
delete  television  channel  No.  1  in  order  to  permit  its  use  by  other  services. 
The  hearing  commenced  on  June  29,  1948. 

On  June  18,  1948,  the  Executive  Committee  of  the  Association 
adopted  the  following  resolution: 

Resolved,  That  the  Federal  Communications  Bar  Association  be¬ 
lieves  that  the  procedural  rules  for  amendment  incorporated  by  the 
Commission  in  its  Proposed  Rule  3.606  relating  to  the  distribution  of 
television  channels  violate  applicable  provisions  of  the  Communications 
Act  for  the  reasons  that  the  said  rules  fail  to  recognize  the  right  of  all 
applicants  to  an  equal  and  fair  opportunity  to  be  heard,  that  the  said 
rules  seek  to  institute  a  system  for  the  distribution  of  licenses  different 
from  that  required  by  the  Act,  and  that  the  said  rules  will  impede  and 
obstruct  an  orderly  and  expeditious  judicial  review  of  Commission 
action;  and 
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Further  resolved,  That  a  special  committee  be  appointed  by  the 
President  of  the  Association  for  the  purpose  of  presenting  to  the  Com¬ 
mission,  in  connection  with  the  hearing  now  scheduled  to  be  held  begin¬ 
ning  on  June  29,  1948,  on  Proposed  Rule  3.606,  a  brief  and/or  oral 
argument  in  the  furtherance  of  the  foregoing  position  of  the  Association ; 
and 

Further  resolved.  That  said  committee  is  hereby  authorized  and 
directed  to  take  such  steps  as  it  may  consider  advisable  on  behalf  of 
the  Association  to  carry  out  the  purpose  of  this  resolution. 

A  special  committee  was  appointed  consisting  of  Eliot  C.  Lovett, 
Chairman;  Guilford  S.  Jameson,  William  C.  Koplovitz,  Philip  G.  Loucks, 
Neville  Miller,  and  W.  Theodore  Pierson.  The  committee  on  June  25 
filed  the  following  petition  in  Docket  No.  8975: 

The  Federal  Communications  Bar  Association,  by  its  undersigned 
Special  Committee  appointed  for  the  purpose,  hereby  petitions  the  Com¬ 
mission  to  provide  for  oral  argument  in  connection  with  the  above  entitled 
rule-making  proceeding  and  to  afford  petitioner  an  opportunity  to  par¬ 
ticipate  therein,  and  as  reason  therefor  states: 

(1)  Petitioner  is  an  Association  of  lasers  who  are  admitted  to  practice 
before  the  Commission  and  who  are  particularly  interested  in  all  procedural 
matters  affecting  that  practice.  Petitioner,  through  its  Executive  Committee, 
manifested  concern  over  the  aforementioned  procedural  rules  for  amendment 
incorporated  in  Proposed  Rule  3.606  and  authorized  its  President  to  appoint  a 
Special  Committee  for  the  purpose  of  presenting  to  the  Commission  the  position 
of  the  Association.  The  undersigned  members  of  the  Association  constitute  that 
Committee. 

(2)  The  rule  proposed  herein  contains  provisions  for  making  amendments 
thereto  which  are  of  far-reaching  procedural  consequence  in  that,  inter  alia,  they 
fail  to  preserve  to  an  applicant  for  broadcast  facilities  the  right  to  a  fair  and 
equal  opportunity  to  be  heard  while  providing  for  the  prosecution  of  the  right 
to  seek  changes  in  the  rule. 

(3)  The  Notice  of  rule  making  issued  by  the  Commission  herein  does  not 
provide  for  oral  argument  upon  the  procedural  provisions  thereof. 

(4)  The  effect  of  the  provisions  for  making  amendments  to  the  Proposed 
Rule  is  of  such  importance  that  those  provisions  should  be  made  the  subject 
of  oral  argument  before  the  Commission  with  an  opportunity  to  all  interested 
parties  to  participate  therein  to  the  end  that  the  Commission  may  be  fully 
informed  and  may  make  such  changes  therein  as  appear  necessary  in  order  that 
the  rights  of  applicants  under  the  Communications  Act  may  not  be  disturbed 
or  obstructed. 

Therefore,  petitioner  requests  the  Commission  to  provide  for  oral 
argument  in  connection  with  its  consideration  of  the  Proposed  Rule  and 
before  making  any  decision  in  regard  thereto,  and  to  afford  petitioner  an 
opportunity  to  participate  in  such  argument  and  to  file  a  brief  in  sup¬ 
port  and  elaboration  thereof. 

The  Commission  permitted  the  committee  to  appear  and  be  heard 
on  its  petition. 
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Review  of  Recent  Articles  in  Legal  Periodicals 

Program  Controls 

Radio  program  controls  have  been  the  subject  of  consideration  in 
comments  in  the  Yale  Law  Journal  ^  and  the  Columbia  Law  Review,* 
both  of  course  inspired  by  the  current  ferment  in  the  radio  industry  over 
the  question  and  by  the  issuance  of  the  Blue  Book. 

The  point  of  view  of  the  Yale  commentators  is  indicated  by  the 
title  of  their  discussion,  “Radio  Program  Controls:  A  Network  of  In¬ 
adequacy."  They  treat  these  controls  under  three  headings — federal 
control,  control  by  licensees,  and  control  by  the  public.  As  might  be 
expected,  the  discussion  of  F.C.C.  regulation  makes  up  the  bulk  of  the 
article. 

The  authors  have  little  diflRculty  in  deciding  that  the  Commission 
may  properly  consider  program  content  in  passing  on  applications  for 
new  licenses  or  for  renewal  of  licenses,  without  running  afoul  of  the 
statutory  prohibition  against  censorship  or  the  Constitutional  guarantee 
of  freedom  of  speech.  The  premise  underlying  the  First  Amendment, 
they  say,  is  that  “truth  can  be  discovered  only  through  ‘free  trade  in 
ideas'  in  a  free  market  place.  Knowledge  of  the  truth  can  scarcely  be 
measured  by  the  possession  of  funds  sufficient  to  construct  radio  stations." 
They  note  also  that  a  broadcasting  license  is  an  exclusionary  privilege. 

Under  the  heading  “Limitations  on  Licensees"  the  note  touches 
briefly  on  the  requirement  that  the  applicant  be  familiar  with  the  needs 
and  resources  of  the  area  to  be  served  and  that  the  service  proposed  be 
adapted  to  the  area,  the  limitations  on  multiple  ownership  (although 
without  citing  the  multiple  ownership  rules  themselves) ,  the  presumption 
against  concentration  of  ownership  of  communications  media,  and  the 
network  rules.  Considerable  attention  is  also  given  to  the  New  York 
FM  case  {WBNX  Broadcasting  Co.)’. 

“Limitations  on  program  content"  are  passed  over  rather  quickly.* 
On  the  much-discussed  Mayflower  issue  the  authors  assert  dogmatically 
their  conclusion  that  the  point  of  view  of  advertising  interests  is  too 

^ Radio  Program  Controls:  A  Network  of  Inadequacy,  57  Yale  Law  Journal  275 
(December,  1947). 

•Government  Control  of  the  Content  of  Radio  Programs,  47  Columbia  Law 
Review  1041  (September,  1947). 

*  The  discussion  of  course  is  of  the  original  decision,  handed  down  November  5, 
1947,  in  WBNX  Broadcasting  Co.  et  al.,  Docket  No.  6013,  and  of  the  Memorandum 
Opinion  on  motion  to  strike  evidence,  made  public  June  13,  1947.  Both  of  these 
decisions  have  been  superseded  by  later  actions  of  the  Commission.  See  WBNX 
Broadcasting  Co.  et  al.,  4  R.R.  205,  236  (1948). 

See  also  infra,  text  accompanying  n.  14. 

*  A  minor  error  here  is  the  crediting  to  an  “informal  announcement”  of  former 
Chairman  Prall  of  a  list  of  fourteen  undesirable  types  of  programs,  citing  Landry, 
Who,  What,  Why  Is  Radio?  52  (1942).  As  Mr.  Warner  has  pointed  out  (see  n.  9, 
infra)  this  list  was  contained  in  a  mimeograph  published  by  the  Commission  on 
Feb  27,  1939,  from  which  Commissioner  Craven  dissented.  19  So.  Cal.  L.  Rev.  237, 
n.  167. 
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much  emphasized  already  and  that  since  licensees  are  “subordinate  in 
great  measure”  to  such  interests  they  should  not  be  given  any  greater 
leeway  to  express  their  own  views  than  the  Mayflower  decision  allowed 
them. 

The  Blue  Book  and  the  WHKC  ®  and  Scott  ®  cases  are  treated  under 
the  heading  “AflSrmative  Requirements  of  Program  Schedules.”  While 
the  authors  approve  the  Blue  Book’s  policy  they  have  doubts  as  to 
whether  it  will  have  much  effect.  Their  discussion  on  this  point  is 
summary  and  omits  any  reference  to  a  number  of  recent  cases  where  the 
Commission  set  down  for  hearing  applications  for  license  renewal  because 
of  doubts  on  the  part  of  the  Commission  as  to  whether  the  licensees’ 
past  program  policy  was  in  the  public  interest.^ 

The  subjects  of  control  by  licensees  and  control  by  the  public  lie 
more  within  the  field  of  sociology  than  of  law,  and  the  authors  so  treat 
them.  They  see  little  probability  of  improvement  from  voluntary  action 
of  the  licensees  but  hope  for  something  more  from  organized  activity  on 
the  part  of  the  listening  public.® 

The  Columbia  Law  Review  note  is  limited  to  a  discussion  of  gov¬ 
ernmental  control  of  program  content.  Substantially  the  same  ground 
is  covered  as  in  the  Yale  Law  Journal  treatment  of  this  phase  of  the 
subject,  but  the  editors  come  to  the  conclusion  that  the  FCC’s  “failure  to 
make  adequate  statements  of  the  factual  grounds  for  its  decisions”®  and 
its  “tendency  to  obscure  its  reasoning  process  by  resting  a  decision  on 
as  many  grounds  as  possible”  has  weakened  the  contribution  of  the 
Commission’s  decisions  on  program  content  to  a  useful  definition  of 
“public  interest.” 

The  writers  note  the  current  criticism  of  the  radio  industry  in  the 
Blue  Book  and  the  Report  of  the  Commission  on  Freedom  of  the  Press, 
and  the  proposals  for  change  made  in  those  documents  and  in  the  White 
Bill,  S.  1333.  Differing  with  the  Yale  Law  Journal,  the  authors  contend 
that  “the  Mayflower  doctrine  should  be  revised  to  permit  a  station  to 
express  editorial  opinions  frankly  labelled  as  such”  if  equal  time  is  made 
available  to  advocates  of  opposing  views  on  public  issues.  Their  over¬ 
all  conclusion  is  that  broadcasters  have  not  met  their  responsibility  in 
the  field  of  program  service,  but  that  any  hope  for  real  improvement  lies 
with  the  broadcasters  and  their  listeners. 

The  same  subject  is  also  touched  on  in  a  brief  note  in  the  University 


‘United  Broadcasting  Co.,  10  F.C.C.  515  (1945). 

‘Petition  of  Robert  Harold  Scott,  3  R.R.  259  (1946). 

’E.g.,  Community  Broadcasting  Co.,  3  R.R.  1360;  Walmac  Co.,  3  R.R.  1371; 
Eugene  J.  Roth,  3  R.R.  1377 ;  and  see  Amalgamated  Broadcasting  System,  Inc.,  3  R.R. 
1176  (Proposed  Decision,  March  4,  1947).  In  the  first  three  cases  renewal  was  granted 
on  the  basis  of  the  licensee’s  promises  to  make  changes  in  its  program  policy. 

*  No  mention  is  made  of  the  “Subscription  Radio”  or  pig-squeal  plan,  recently 
rev’ived  by  Rolf  Kaltenbom. 


•  See  Warner,  The  Administrative  Process  of  the  Federal  Communications  Com¬ 
mission,  19  So.  C!al.  L.  Rev.  191,  346  (1946). 
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of  Pennsylvania  Law  Review  Ostensibly  a  note  on  the  original  decision 
in  the  New  York  FM  case,“  this  comment  treats  no  questions  of  law 
but  merely  rehashes  the  now  hackneyed  criticisms  of  radio  which  have 
become  familiar  in  recent  years.  The  writer  hails  the  Blue  Book  as  a 
forward  step.  His  conclusion  is  that  under  the  Blue  Book,  and  with  the 
widespread  licensing  of  FM  stations  and  the  granting  of  licenses  to  non¬ 
profit  service  groups  such  as  labor  unions  and  church  groups,  radio  may 
“become  a  more  adult  facet  of  American  life  and  may  secure  the  widest 
circulation  of  contending  ideas  and  entertainment,  free  from  advertising 
abuse  and  private  interest.”  The  subsequent  modification  of  the  final 
decision  in  the  New  York  FM  case,  rescinding  the  prior  grant  to  the 
Board  of  Missions  of  the  Methodist  Church  and  instead  assigning  the 
frequency  in  question  to  a  commercial  organization  in  New  Jersey  ** 
may  have  taken  some  of  the  wind  out  of  his  sails. 

Freedom  of  Speech 

The  question  of  freedom  of  speech  as  it  relates  to  radio  broadcasting 
has  been  more  particularly  considered  in  two  recent  student  notes. 

Writing  in  the  Temple  Law  Quarterly,^*  John  S.  Neal,  Jr.  com¬ 
ments  on  the  Commission’s  memorandum  opinion  of  June  13,  1947  which 
supported  its  earlier  order  striking  from  the  record  in  the  New  York  FM 
hearings  evidence  offered  by  the  American  Jewish  Congress  purporting 
to  show  bias  and  prejudice  on  the  part  of  the  New  York  Daily  News, 
an  applicant  in  the  proceeding,  against  minority  groups. 

Mr.  Neal  comes  to  the  conclusion  that  the  Commission  should  not 
have  stricken  the  evidence  from  the  record,  inasmuch  as  it  was  relevant, 
but  that  in  any  event  it  should  not  have  given  it  weight,  since  to  con¬ 
sider  the  political,  economic  or  social  views  of  an  applicant,  and  spe¬ 
cifically  to  consider  evidence  as  to  a  newspaper’s  bias  and  prejudice 
against  minority  groups,  would  be  a  denial  of  free  speech.  The  Yale 
Law  Journal  takes  a  different  tack  on  this  point,  arguing  that  an  ap¬ 
plicant  “demonstrably  guilty  of  defamatory  attacks  on  the  racial  and 
religious  groups  comprising  our  pluralistic  democratic  society”  should  be 
denied,  but  that  careful  distinction  must  be  made  between  defamation 
and  “reasoned,  if  unpopular,  criticism.”  No  attempt  had  been  made 
to  show  that  the  News  had  consciously  adopted  a  defamatory  policy. 

The  subsequent  history  of  the  New  York  FM  case  indicates  that 


“Communications — Granting  of  FM  Broadcast  Licenses  by  FCC,  96  U.  Pa. 
L.  Rev.  563  (March,  1948). 

“  See  note  3,  supra. 

“  The  original  decision  granted  construction  permits,  inter  alia,  to  Unity  Broad¬ 
casting  Corporation,  which  is  controlled  by  the  International  Ladies’  Garment 
Workers’  Union,  and  to  the  Board  of  Missions  and  Church  Extension  of  the  Methodist 
Church.  The  decision  was  set  aside  because  a  sufficient  number  of  Commissioners 
who  concurred  in  it  had  not  heard  oral  argument.  The  second  final  decision,  4  R.R. 
207,  denied  the  application  of  the  Board  of  Missions,  three  Commissioners  dissenting, 
and  assigned  the  channel  to  a  New  Jersey  applicant. 

“21  Temple  L.Q.  135  (October,  1947). 
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the  Commission  may  have  been  convinced  of  the  validity  of  Mr.  Neal’s 
argument;  at  least,  its  memorandum  opinion  of  April  7,  1948,  setting 
aside  the  order  to  strike  and  permitting  the  evidence  to  remain  in  the 
record,  but  refusing  to  give  it  weight  because  of  its  alleged  lack  of 
probative  value,  attempts  to  meet  both  his  points  of  criticism.  In  this 
decision  the  Commission  argued  that  evidence  as  to  an  applicant’s  bias 
and  prejudice  could  be  considered,  but  only  as  it  might  have  a  bearing  on 
whether  the  applicant  would  give  a  “fair  break’’  to  persons  not  sharing 
its  views;  evidence  of  mere  expression  of  views  would  have  no  weight, 
but  evidence  of  particular  acts  of  unfairness  would.^* 

Considering  “The  Public  Utility  Concept  of  the  Press  and  Radio’’ 
in  the  Kentucky  Law  Journal,"  Frank  Selby  Hurst  decides  that  press 
and  radio  should  be  treated  alike,  and  both  left  alone.  The  distinction 
made  by  the  Supreme  Court  in  the  networks  case,  that  radio  is  in¬ 
herently  not  available  to  all,  he  thinks  is  fallacious,  since  economic  laws 
prevent  the  publication  of  more  than  a  certain  number  of  newspapers  in 
a  given  area.  The  monopoly  element  exists  in  both  cases.  Mr.  Hurst 
might  have  pointed  out,  in  further  support  of  his  argument,  that  there 
are  now  actually  more  radio  stations  than  newspapers. 

Political  Broadcasts 

The  subject  of  political  broadcasts  is  treated  elsewhere  in  this  issue.^® 
Another  aspect  of  the  question  is  discussed  in  a  note  in  the  Southern 
California  Law  Review  ”  on  the  recent  TTeiss  case."  In  that  case  the 
plaintiff  sued  a  radio  station  for  damages  for  alleged  violation  of  §315 
of  the  Communications  Act  because  of  the  station’s  censorship  of  a  speech 
made  by  plaintiff  as  a  candidate  for  mayor.  Dismissal  of  the  complaint 
was  aflSrmed  on  rather  dubious  procedural  grounds;  the  decision  would 
seem  to  settle  nothing  except  that  the  federal  courts  would  have  juris¬ 
diction  of  such  an  action  if  a  claim  were  stated.  The  author  of  the 
casenote  is  of  the  opinion  that  a  radio  station  might  be  civilly  liable  for 
censorship  in  violation  of  §315,  although  the  precedents  he  cites  are  not 
particularly  in  point."  Such  a  result  he  thinks  would  have  a  deleterious 
effect  on  freedom  of  political  expression  on  the  radio,  since  if  the  broad¬ 
caster  censors  the  speech  he  may  be  liable  to  the  candidate,  if  he  fails  to 
censor  it  he  may  be  liable  to  a  third  person  defamed  by  the  speech.  The 
conclusion  seems  not  well  reasoned  on  a  number  of  counts.  In  the  first 
place,  the  author’s  statement  that  it  is  now  settled  that  a  radio  station  is 
absolutely  liable  for  any  defamatory  matter  transmitted,  is  not  correct; 

^BNX  Broadcasting  Co.,  et  al.,  4  R.R.  236  (1948). 

“36  Ky.  L.J.  130  (November,  1947). 

“  Peterson,  Political  Broadcasts,  supra  page  20. 

"21  So.  Cal.  L.  Rev.  292  (April,  1948). 

“  Weiss  V.  Los  Angeles  Broadcasting  Co.,  Inc.,  163  F.(2d)  313  (C.C.A.  9th,  1947), 
cert.  den.  68  S.Ct.  895  (1948). 

“Chief  reliance  is  placed  on  Reitmeister  v.  Reitmeister,  162  F.(2d)  691  (C.C.A. 
2d,  1947)  where  the  court  held  that  violation  of  §605  of  the  Act,  prohibiting  “wire¬ 
tapping”,  gave  rise  to  civil  liability. 
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that  is  the  rule  in  Nebraska  and  some  other  states,  but  elsewhere  the 
courts  or  legislatures  have  imposed  a  less  stringent  standard.*®  In  the 
second  place,  whether  or  not  there  is  a  civil  liability  for  censoring  a 
political  broadcast,  there  must  be  some  sort  of  liability,  whether  by 
criminal  prosecution  or  license  revocation.  Congress  can  hardly  have 
meant  its  prohibition  of  censorship  to  be  unenforceable.  It  could  be 
ar^ed  that  Congress  was  not  thinking  of  deletion  of  defamatory  ma¬ 
terial  when  it  prohibited  censorship,  but  the  plain  language  of  the 
section  would  hardly  permit  writing  in  an  exception  of  this  sort.  So 
the  broadcaster  may  be  in  a  dilemma,  but  the  imposition  of  civil  liability 
does  not  create  the  dilemma  but  only  makes  it  worse.  Finally,  there  is 
the  possibility  which  the  Commission  advanced  in  its  decision  in  the 
Port  Huron  case:  that  the  prohibition  against  censorship  constitutes 
a  federal  “occupation  of  the  field”  absolving  a  broadcaster  from  any 
liability  for  defamatory  remarks  included  in  a  political  speech  broadcast 
under  §315. 

The  proposed  decision  in  the  Port  Huron  case  itself  was  commented 
on  in  the  Georgetown  Law  Journal.**  The  comment  adds  little  to  the 
decision  itself. 

Defamation  by  Radio 

When  A  defames  B  over  the  air,  is  the  tort  libel,  or  slander,  or  some 
“new”  tort?  Should  there  be  any  difference  if  the  speaker  uses  a  script, 
or  if  he  speaks  extemporaneously  or  interpolates  an  ad  lib  remark?  These 
questions,  which  have  been  discussed  at  inordinate  length  in  the  law 
reviews  in  past  years,**  and  have  also  been  touched  upon  in  these  pages,** 
have  again  been  brought  to  the  fore  by  the  decision  of  the  New  York 

■See  Note,  33  Va.  L.  Rev.  612  (1947). 

Cal.  Civil  (i)ode  §46  (1947),  cited  by  the  author,  seems  irrelevant,  since  it  merely 
defines  slander  as  including;  radio  communication  of  defamatory  matter. 

“4  R.R.  1  (June  30,  1948). 

”36  Geo.  LJ.  612  (March,  1948). 

■Famum,  Radio  I^famation  and  the  A.L.I.,  16  Boston  U.  L.  Rev.  4  (1936); 
Finlay,  Defamation  by  Radio,  19  Can.  Bar  Rev.  353  (1941);  Goldberg,  The  Imper¬ 
fect  Analogy  in  the  Law  of  Radio  Defamation,  1  Intramural  L.  Bev.  79  (1946); 
Haley.  The  Law  on  Radio  Programs,  5  Geo.  Wash.  L.  Rev.  195  (1937);  Keller, 
Federal  Control  of  Defamation  by  Radio,  12  Notre  Dame  Lawyer  15,  134  (1937); 
McDonald  &  Grimshaw,  Radio  Defamation,  9  Air  L.  Rev.  328  (1938);  Nash,  Appli¬ 
cation  of  the  Law  of  Libel  and  Slander  to  Radio  Broadcasting,  17  Ore.  L.  Rev.  307 
(1938);  Royce,  Defamation  via  Radio,  1  Ohio  St,  LJ.  1^  (1935);  Newhouse, 
Defamation  by  Radio;  A  New  Tort,  17  Ore.  L.  Rev.  314  (1938);  Sprague.  Freedom 
of  the  Air,  8  Air  L.  Rev.  45  (19^)  ;  Void.  Defamation  by  Radio,  2  J.  Radio  Law 
673  (1932) ;  Void,  The  Basis  for  Liability  for  Defamation  by  Radio,  19  Minn.  L.  Rev. 
611  (1936) ;  Void,  Defamatory  Interpolations  in  Radio  Broadcasts,  88  U.  Pa.  L.  Rev. 
249  (1940);  Void,  Extemporaneous  Defamation  by  Radio:  A  Rejoinder,  25  Marq. 
L.  Rev.  57  (1941);  Notes,  7  Austr.  L.  Rev.  257  (1933);  24  Boston  U.  L.  Rev.  94 
(1944);  12  Air  L.  Rev.  320  (1941);  26  Geo.  L.  J.  475  (1938);  32  Col.  L.  Rev.  1255 
(1932);  46  Harv.  L.  Rev.  133  (1932);  14  N.  Z.  L.  Rev.  266,  277  (1938);  12  Ore.  L. 
Rev.  153  (1933) ;  39  Mich.  L.  Rev.  1002  (1941) ;  33  Wash.  U.  L.  Q.  262  (1938).  The 
earliest  notes  are  apparently  those  in  70  Sol.  J.  613  (1926)  and  30  Law  Notes  3  (1926). 

■Warner,  Defamation  by  Radio — A  New  Tort,  4  F.  C.  Bar  J.  30  (1939). 
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Court  of  Appeals  in  Hartmann  v.  Winchell.^^  A  dozen  law  reviews  have 
commented  on  the  decision.*" 

The  nature  of  the  tort  is  an  important  issue,  since  under  the 
centuries-old  principles  of  law  in  this  field  libel  is  actionable  without 
proof  of  special  damage,  whereas  slander  requires  proof  of  special 
damage  except  in  those  limited  cases  where  damage  is  presumed.  The 
question  does  not  arise  in  every  case,  since  if  the  defamatory  remarks 
constitute  slander  per  se,  they  are  actionable  whether  considered  slander 
or  libel.  But  where  slander  per  se  cannot  be  shown,  whether  the  tort 
is  libel  or  slander  may  mean  the  difference  between  liability  and  no 
liability. 

The  distinction  between  slander  and  libel  grew  up  after  the  invention 
of  the  printing  press.  The  reasons  generally  assigned  for  the  more  severe 
liability  attached  to  libel  are  the  greater  permanence  of  a  writing,  its 
more  premeditated  character,  its  wider  dissemination,  etc. 

The  Court  of  Appeals  in  the  Winchell  case  adhered  strictly  to 
traditional  law,  holding  that  the  broadcast  in  question  was  libel  because 
Winchell  had  read  from  a  script.  The  court  relied  on  cases,  decided  more 
than  three  hundred  years  ago,  which  held  that  reading  aloud  from  a 
defamatory  writing  constituted  libel.  Judge  Fuld,  concurring,  argued 
that  all  radio  defamation  should  be  libel,  regardless  of  the  presence  or 
absence  of  a  script. 

In  their  comments  on  the  Winchell  case  the  law  review  writers  are 
almost  unanimously  in  agreement  with  Judge  Fuld.  The  actual  holding 
of  the  majority  is  not  criticized,  but  the  theory  on  which  the  court  pro¬ 
ceeded,  and  the  implication  that  an  extemporaneous  defamatory  remark 
would  be  slander,  rather  than  libel,  is  strongly  disapproved.  It  is  argued 
that  historically  the  real  basis  for  the  distinction  between  libel  and 
slander  was  the  greater  likelihood  of  harm  from  written  than  from  oral 
defamation.  Since  a  coast-to-coast  broadcast  will  reach  many  more 
people  than  the  most  widely  read  newspaper,  it  is  felt  that  all  radio 
defamation  should  be  treated  as  libel.  Any  distinction  based  on  the 
presence  or  absence  of  a  script  is  thought  to  be  artificial  and  unrealistic : 
the  damage  is  the  same  whether  the  speaker  is  reading  or  talking  ex¬ 
temporaneously,  and  the  listening  audience  neither  knows  nor  cares 
whether  or  not  a  script  is  used.  One  commentator  points  out  also  that 
the  danger  of  defamation  is  greatest  in  the  case  of  extemporaneous 
remarks  since  written  scripts  are  carefully  checked  by  the  broadcaster. 
As  far  as  the  element  of  permanence  is  concerned,  it  is  contended  that 
many  broadcasts  are  transcribed,  either  before  or  during  the  broadcast, 

*296  N.  Y.  296,  73  N.  E.  (2d)  30  (1947). 

"  14  Brooklyn  L.  Rev.  130  (1947) ;  47  Col.  L.  Rev.  1075  (1947) ;  36  Geo.  L.  J.  266 
(1948);  10  Ga.  B.AJ.  250  (1947);  45  Mich.  L.  Rev.  645  (1947)  (on  lower  court 
decision);  32  Minn.  L.  Rev.  78  (1947);  19  Miss.  L.  J.  252  (1948);  12  Mo.  L.  Rev. 
361  (1947) ;  27  Neb.  L.  Rev.  107  (1947) ;  23  N.  Y.  U.  L.  Q.  Rev.  212  (1948) ;  21  Temple 
L.  Q.  177  (1947);  26  Texas  L.  Rev.  221  (1947);  ^  Va.  L.  Rev.  612  (1947).  The 
Virginia  Law  Review  comment  is  the  most  extensive.  See  also  Note,  25  Chicago- 
Kent  L.  Rev.  142  (1947)  (antedating  the  Winchell  case). 
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which  should  meet  the  requirement  of  permanency.  This,  however,  is 
a  makeweight  argument.  The  point  on  which  all  the  commentators 
seem  to  be  agreed  is  that  a  new  medium  like  radio  cannot  be  confined 
within  seventeenth-century  categories,  and  that  just  as  the  courts  made 
new  law  to  cope  with  the  development  of  printing,  so  today  the  courts, 
or  the  legislatures,  should  make  new  law  to  meet  the  realities  of  radio 
broadcasting.  Whether  radio  defamation  be  called  libel  or  a  “new”  tort 
is  not  important;  but  it  should  be  shorn  of  casuistical  distinctions  which 
do  not  make  sense  in  the  context  of  modem  life. 

The  Winchell  case  did  not  involve  the  liability  of  the  broadcaster 
or  network,  and  most  of  the  commentators  do  not  touch  on  this  related 
question.  Those  that  do  are  not  in  agreement.  The  New  York  University 
Law  Quarterly  Review  thinks  that  a  broadcaster  should  have  the  same 
liability  as  a  publisher  of  a  newspaper.*^  The  Virginia  Law  Review 
takes  the  view  that  a  broadcaster  should  not  be  liable  in  the  absence  of 
fault.**  This  latter  position  seems  the  more  equitable,  since,  as  noted, 
defamatory  remarks  are  most  likely  to  occur  in  extemporaneous  broad¬ 
casts. 

A  related  question  is  treated  in  an  interesting  article  by  Prof.  A.  G. 
Davis  of  the  University  of  New  Zealand,  Parliamentary  Broadcasting 
and  the  Law  of  Defamation}^  Both  in  New  Zealand  and,  more  recently, 
in  Australia,  debates  in  Parliament  have  been  broadcast.  Does  the  well- 
recognized  principle  that  members  of  Parliament  are  not  liable  for 
defamatory  statements  made  in  Parliament,*®  carry  over  to  broadcasts 
of  Parliamentary  proceedings?  Is  the  broadcaster  liable? 

Prof.  Davis  comes  to  the  conclusion  that,  so  far  as  the  common 
law  is  concerned,  the  absolute  privilege  of  the  legislator  applies  only 
to  statements  made  “within  the  walls”  of  Parliament,  and  that  as  to 
broadcasts  only  a  qualified  privilege  should  exist.*^  The  Oregon  decision 
in  Irwin  v.  Ashurst^^  he  thinks  can  be  distinguished.  That  case  involved 
a  broadcast  of  a  trial,  and  it  was  held  that  an  absolute  privilege  existed. 
But  Prof.  Davis  points  out  that  court  proceedings  must  be  open  to  the 
public;  Parliamentary  proceedings  need  not  be. 

As  to  the  liability  of  the  broadcaster — a  question  which  does  not 
arise  in  New  Zealand,  where  the  government  is  the  only  broadcaster, 
and  is  not  suable  in  tort — Prof.  Davis  thinks  that  a  qualified  privilege 
should  also  exist.  A  possible  trap  is  pointed  out  in  the  rule  that  a 
partial  report  of  Parliamentary  proceedings  may  not  be  privileged. 
To  be  safe,  the  broadcaster  may  have  to  broadcast  the  whole  proceeding. 

The  question  has  been  settled  by  statute  in  Australia.  In  author- 

^  N.  Y.  U.  L.  Q.  Rev.  212  (1948). 

*33  Va.  L.  Rev.  612,  620  (1947). 

*7  U.  of  Toronto  L.  Rev.  385  (1948). 

"See  33  Am.  Jur.,  Libel  and  Slander,  5141:  U.  S.  Constitution,  Art.  I,  56,  cl.  1. 

"See  Long  v.  Ansell,  63  App.  D.  C.  68,  69  F.(2d)  386,  94  A.L.R.  1466  (1934) 
aff’d  on  other  grounds,  2^  U.  S.  76  (1934)  (Senator  not  exempt  from  liability  for 
mailing  copies  of  defamatory  speech  printed  in  Congressional  Record). 

"158  Ore.  61  (1938). 
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izing  broadcasts  of  Parliamentary  proceedings  a  few  years  ago  the 
Commonwealth  Parliament  expressly  provided  that  no  one  could  be  sued 
for  broadcasting  or  rebroadcasting  Parliamentary  proceedings. 

While  broadcasting  of  Congressional  debates  has  been  mooted  for 
some  years,  nothing  has  been  done  about  it.  Of  late,  however,  hearings 
have  been  broadcast — mainly  by  transcription — and  also  telecast,  and 
sooner  or  later  the  microphone  will  probably  make  its  way  onto  the 
House  and  Senate  floor.  Defamation  is  of  course  not  the  usual  order 
of  the  day  in  Congressional  debates,  but  it  does  occur.  Whether  or 
not  the  person  uttering  the  words  should  be  liable  to  the  person  defamed, 
it  would  seem  that  protection  should  be  accorded  to  the  broadcaster  by 
statute. 

"Economic  Aspects"  of  Radio  Regulation 

Mr.  Edwin  Conrad,  a  member  of  this  association,  has  contributed 
to  the  Virginia  Law  Review*®  a  brief  (22  page)  review  of  what  he 
terms  the  economic  aspects  of  radio  broadcasting.  After  touching  on 
the  monopolistic  nature  of  radio,  the  history  of  radio  regulation,  and 
the  principle  that  radio  is  not  a  public  utility,  he  discusses  such  ques¬ 
tions  as  the  effect  of  newspaper  ownership  on  the  qualifications  of  an 
applicant,  ownership  by  manufacturers  or  fiduciaries,  and  absentee 
ownership.  Contracts  as  to  station  control  are  also  briefly  touched 
upon.  A  little  over  one  page  each  is  given  to  the  chain  broadcasting 
regulations  and  the  multiple  ownership  regulations.  Somewhat  more 
attention  is  devoted  to  the  “Blue  Book"  and  the  question  of  program 
control  in  general,  and  station  sales  and  multiple  grants  are  also  con¬ 
sidered.  The  article  seems  to  have  been  written  for  the  general  reader, 
rather  than  for  those  already  well  versed  in  radio  law. 

Ownership  of  Broadcast  Frequencies 

In  an  article  in  the  Rocky  Mountain  Law  Review**  Messrs.  Paul 
M.  Segal  and  Harry  P.  Warner,  members  of  this  Association,  propound 
the  thesis  that  the  “ether”  and  radio  “frequencies"  have  no  physical 
existence;  that  the  claimed  ownership  of  radio  frequencies  by  the  United 
States  is  a  fallacy;  and  that,  while  a  frequency  allocation  system  is 
warranted,  it  is  only  for  the  purpose  of  preventing  interference.  The 
primary  function  of  the  Commission,  the  authors  contend,  is  the  pre¬ 
vention  of  interference.  But  the  public-ownership-of-frequencies  analogy 
has  led  the  Commission  to  break  down  its  own  standards  promulgated 
for  the  prevention  of  interference.  Other  by-products  of  the  analogy 
include  inconsistency  in  justifying  the  disparity  between  cost  of  a 
station  and  sales  price  in  transfer  cases,  attempts  to  improve  public 
taste,  establishment  of  additional  networks,  placing  networks  on  an 

*•34  Va.  L.  Rev.  203  (April,  1948). 

““Ownership”  of  Broadcasting  “Frequencies”,  19  Rocky  Mountain  L.  Rev,  111 
(February  1947). 
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equal  opportunity  basis,  etc.  Their  conclusion  is  that  a  complete  over¬ 
hauling  of  the  Communications  Act  is  called  for. 

Revocation  of  Licenses  for  Deception  and  Illegal  Transfer 

The  decisions  in  the  WOKO'^  and  Churchill  Tabernacle'^  cases, 
handed  down  in  late  1946  and  early  1947,  furnished  a  peg  for  a  dis¬ 
cussion  of  Commission  policy  on  revocation  of  licenses  in  cases  where 
the  licensee  has  misrepresented  ownership  of  the  station  or  has  effected 
an  illegal  transfer  of  control,  appearing  in  the  George  Washington  Law 
Review.®^  Since  publication  of  the  note,  however,  the  Commission  has 
handed  down  so  many  additional  decisions  on  the  subject  as  almost 
to  call  for  a  supplementary  annotation. 

The  bulk  of  Mr.  Jones’  treatment  (12  of  the  18  pages)  is  devoted 
to  a  summarization  of  the  Commission’s  decisions  in  a  number  of  the 
more  prominent  revocation  and  non-renewal  cases — the  WSAL  case,** 
the  Stenger  case,®*  the  ** Texas  Cases,”*'  the  “Florida  Cases,” *^  the 
Georgia  Institute  of  Technology  proceeding*®  and,  of  course,  the  WOKO 
and  Churchill  matters.  Unfortunately,  the  otherwise  excellent  analysis 
of  these  cases  is  marred  by  a  misstatement  of  the  holdings  of  Com¬ 
mission  and  Court  in  the  Churchill  Tabernacle  controversy.*®  The 
Commission  did  not,  as  indicated,  deny  outright  a  renewal  of  the 
license  of  WKBW,  but  denied  renewal  without  prejudice  to  a  new 
application  being  made  upon  a  showing  that  WKBW  had  repudiated 
the  contract  with  the  Churchill  Tabernacle;  and  the  Court  did  not 
unconditionally  affirm  the  Commission’s  action,  since  it  remanded  the 
matter  with  directions  to  the  Commission  to  find  some  way  of  disposing 
of  the  matter  with  less  drastic  effects  on  the  rights  of  the  Tabernacle. 
While  the  decision  does  represent  a  strict  enforcement  of  the  Act  as 
against  third  parties,  it  does  not  at  all  show  a  stringent  policy  vis-a-vis 
the  licensee. 

“F.C.C.  V.  WOKO,  Inc.,  329  US.  223  (1946).  For  a  note  on  the  Commission 
decision  in  the  WOKO  case  see  8  F.C.  Bar  J.  12  (1945). 

"Churchill  Tabernacle  v.  F.C.C.,  160  F.  (2d)  244  (App.  D.C.  1947). 

"Tilford  A.  Jones,  Broadcast  License  Revocation  for  Deception  and  Illegal 
Transfer,  15  G.  W.  L,  Rev.  425  (June,  1947).  At  the  time  the  note  was  published 
Mr.  Jones  was  a  member  of  the  Editorial  Board  of  the  George  Washington  Law 

D  avIAW 

"8  F.C.C.  34  (1940). 

•John  H.  Stenger,  Jr.,  8  F.C.C.  434  (1940).  See  also  John  H.  Stenger,  Jr.  et  al., 
3  R.R.  183  (1946)  (licensee  held  to  have  rehabilitated  himself). 

"Red  Lands  Broadcasting  Assn.,  et  al.,  8  F.C.C.  473;  Navarro  Broadcasting 
Assn.,  8  F.C.C.  198  (1940);  East  Texas  Broadcasting  Co.,  8  F.C.C.  479  (1940). 

“Panama  City  Broadcasting  Co.,  9  F.C.C.  208  (1942);  Ocala  Broadcasting  Co., 
Inc.,  9  F.C.C.  223  (1942). 

“Georgia  School  of  Technology,  10  F.C.C.  110  (1943).  No  mention  is  made  of 
the  later  decision  of  November  9,  1945,  reported  in  3  R.R.  47. 

“Supra  n.  36.  A  minor  error  also  occurs  in  the  author’s  statement  that  “The 
Federal  Communications  Commission  .  .  .  renewed  the  license  of  Station  WKBW 
every  three  years  [from  19341  until  1941”  (italics  added).  15  Geo.  Wash.  L.  Rev.  440. 
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The  article  also  contains  a  brief  discussion  of  the  applicability  of 
the  doctrine  of  res  judicata  in  renewal  and  revocation  proceedings.  The 
ramifications  of  this  complicated  subject**  cannot,  of  course,  be  explored 
in  the  600-odd  words  allotted  to  it,  and  no  attempt  at  comprehensive 
treatment  is  made.*® 

From  his  analysis  of  the  cases  Mr.  Jones  comes  to  the  conclusion 
that  “the  attitude  of  the  Commission  in  the  future  is  likely  to  be  one 
of  strict  enforcement”  and  that  “The  WOKO  case  and  the  Churchill 
case  seem  to  indicate  a  policy  on  the  part  of  the  Commission  to  enforce 
the  Act  in  its  strictest  sense.”  The  more  lenient  attitude  displayed  by 
the  Commission  in  earlier  cases  Mr.  Jones  feels  to  have  been  due 
largely  to  the  fear  that  revocation  or  non-renewal  would  deprive 
listeners  of  the  only  radio  service  available  to  them.  The  plethora 
of  applicants  for  broadcast  licenses  and  the  great  increase  in  stations 
on  the  air  has  now  made  this  fear  largely  imaginary,  with  the  result  that 

“The  Commission  can  now  enforce  these  sections  of  the  Act  without  prejudice 

to  the  listening  public,  and  it  seems  to  be  its  present  policy  to  disregaid  the 

interest  of  the  station  owner  who  does  not  obey  the  rules.” 

Mr.  Jones’  prediction  as  to  the  future  attitude  of  the  Commission 
seems  to  be  borne  out  by  later  decisions.*®  In  the  WORL  case,  decided 
in  April,  1947,  and  discussed  at  greater  length  elsewhere  in  this  issue,*^ 
the  Commission  denied  renewal  of  WORL’s  license  on  the  basis  of 
findings  that  the  licensee  and  its  principals  had  concealed  from  the 
Commission  facts  as  to  the  ownership  and  control  of  stock  in  the 
licensee  corporation,  even  though  it  was  conceded  that  no  motive  for 
deceiving  the  Commission  had  been  shown  and  in  spite  of  the  station’s 
satisfactory  broadcast  service.  In  another  proceeding,  the  Commission 
has  proposed  to  deny  renewal  to  a  West  Virginia  station  for  misrepre¬ 
sentations  as  to  the  ownership  of  corporate  stock,  made  in  connection 
with  an  earlier  application  for  approval  of  transfer  of  control.**  In 
two  actions  taken  on  February  27,  1948,  the  Commission  revoked  con¬ 
struction  permits  for  misrepresentations  made  in  the  original  applica¬ 
tions.*®  Similar  action  was  taken  a  month  later  in  a  case  where  approval 
of  a  transfer  had  been  obtained  by  false  representations.®®  And  in  a 
sequel  to  the  WOKO  case,  an  application  by  a  corporation  controlled 

“For  one  of  the  many  recent  law  review  discussions  of  the  subject  see  Davis, 
Res  Judicata  in  Administrative  Law,  25  Tpxas  L.  Rev.  199  (1947). 

“Only  six  cases  are  cited — F.C.C.  v.  Pottsville  Broadcasting  Co.,  309  US.  134 
(1940);  the  Churchill  Tabernacle  case;  and  three  Labor  Board  cases  and  an  Agri¬ 
culture  Department  case,  all  but  one  of  which  were  cited  by  the  court  in  the 
Churchill  case. 

“KFNF,  Inc.,  3  R.R.  53  (1945),  where  renewal  was  granted  despite  failure  to 
report  contracts  affecting  control  of  the  station,  is  not  cited. 

"  See  page  62,  infra. 

“  Kanawha  Valley  Broadcasting  Co.,  3  R.R.  1977  (Proposed  Decision  adopted 
Nov.  28,  1947). 

“Cumberland  Gap  Broadcasting  Co.,  4  R.R.  113  (1948);  Stations  KGAR  and 
KGAR-FM,  4  R.R.  116  (1948).  Hearing  has  been  reque.sted  in  the  KGAR  matter. 

“Radio  Station  KICD,  4  R.R.  172  (1948).  Request  for  hearing  has  been  made. 
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by  two  of  the  oflScers  and  principals  of  the  former  licensee  of  WOKO, 
for  a  construction  permit  to  continue  operation  on  WOKO’s  frequency, 
was  denied,  in  part  because  of  the  shortcomings  of  those  persons  as 
officers  of  WOKO.®^  On  the  other  hand,  in  a  case  involving  an  unlawful 
delegation  of  the  responsibility  of  a  licensee,  but  no  misrepresentation, 
the  Commission  issued  a  “Churchill-type”  order,  denying  renewal  but 
with  leave  to  the  licensee  to  apply  for  reconsideration  within  a  limited 
period  upon  a  showing  that  it  had  regained  control  of  the  station.®* 
In  this  same  proceeding  the  Commission  granted  a  renewal  to  another 
licensee,  despite  its  “grave  doubt”  as  to  the  ability  of  the  person  in 
charge  of  the  station  to  administer  a  license  under  the  Communications 
Act  because  of,  among  other  things,  concealments  and  inconsistencies 
in  applications  to  the  Commission.  The  station  manager  had  been  a 
pioneer  in  radio,  his  station  had  always  rendered  good  service,  and  the 
Commission  felt  that  his  “lapses”  might  be  attributed  to  “a  limited 
grasp  of  legal  and  administrative  questions  stemming  from  his  pre¬ 
dominantly  engineering  training  and  background  .  .  .”®* 

Recent  Court  Decisions 

Hearings— Right  to  a  Hearing— Modification  of  License  by  Daytime 
Skywave  Interference  (L.  B.  Wilson,  Inc.  v.  F.C.C.,  U.S.  App.  D.  C.,  No. 
9434,  April  12,  1948,  4  R.R.  2001). 

Where  an  assignment  of  facilities  to  an  applicant  will  indirectly 
modify  the  license  of  an  existing  station  by  causing  objectionable 
interference  within  the  latter’s  protected  service  contour,  the  existing 
licensee  is  entitled  to  a  hearing  on  the  issue  whether  the  modification 
of  its  license  in  this  manner  will  be  in  the  public  interest.  The  Supreme 
Court  made  this  clear  five  years  ago  in  the  KOA  decision  {F.  C,  C.  v. 
National  Broadcasting  Co.  (KOA),  319  U.  S.  239).  Is  there  also  a  right 
to  hearing  on  the  issue  whether  or  not  the  granting  of  the  application 
will  in  fact  cause  objectionable  interference,  i.e.  whether  there  will 
actually  be  any  modification  of  the  license?  This  was  the  issue  pre¬ 
sented  to  the  Court  of  Appeals  in  the  instant  case.  The  court  heard 
argument  in  April,  1947,  three  judges  sitting;  reargument  was  had  in 
June,  1947,  and  the  decision  was  handed  down  April  12,  1948. 

The  Commission  had  granted  without  hearing  an  application  of 
Patrick  Joseph  Stanton  for  a  10-kw  daytime-only  Class  11  station  on 
1530  kilocycles  at  Philadelphia.  Appellant,  licensee  of  WCKY,  Cin¬ 
cinnati,  petitioned  for  reconsideration,  alleging  that  daytime  skywave 
interference  would  be  caused  to  its  operation.  Without  hearing,  the 
Commission  denied  the  petition  for  reconsideration. 

The  Court  of  Appeals  in  a  lengthy  and  carefully  reasoned  opinion 

"Van  Curler  Broadcasting  Corp.,  et  al.,  3  R.R.  1584  (1947). 

“WOAX,  Inc.,  4  R.R.  344  (1948). 

*•  Ibid. 
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by  Chief  Justice  Stephens  held  that  the  Commission  had  committed 
error  in  failing  to  accord  appellant  a  hearing.  A  broadcasting  license 
confers  a  private  right,  although  a  limited  and  defeasible  one.  This 
right  should  not  be  modified  without  a  hearing.  It  would  be  unreason¬ 
able  to  suppose  that  Congress  had  given  licensees  a  right  to  hearing 
on  the  issue  whether  modification  of  license  would  be  in  the  public 
interest,  and  not  on  the  issue  whether  there  would  in  fact  be  a  modifi¬ 
cation  of  license.  Both  issues  are  of  public  and  private  importance 
and  the  Commission’s  expertise  is  needed  in  the  determination  of  one 
question  as  much  as  the  other.  The  Act  should  not  be  so  construed 
as  to  operate  unequally  and  to  give  a  new  applicant  a  right  to  hearing 
while  denying  it  to  an  existing  licensee.  The  Commission  in  its  own 
rules  has  recognized  that  there  is  a  right  to  a  hearing  in  this  situation. 
Finally,  the  due  process  clause  of  the  Constitution  requires  an  oppor¬ 
tunity  to  be  heard:  since  a  broadcasting  license  confers  private  rights, 
the  impairment  of  such  a  right  by  a  grant  of  conflicting  facilities  to 
another  station  is  a  deprivation  of  property,  and  this  cannot  be  effected 
without  due  process.  The  Commission,  not  the  court,  must  provide  the 
hearing. 

The  Commission  argued  that  in  the  instant  case  at  least  no  hearing 
was  required  because  the  allegations  of  appellant’s  petition  did  not  show 
“objectionable  interference”  within  the  meaning  of  the  Rules  and  Stand¬ 
ards,  daytime  skywave  interference  not  being  recognized  by  the  Com¬ 
mission  as  objectionable  interference.  As  restated  by  the  court,  the 
Commission’s  argument  was  that  “the  Commission  ...  is  cognizant  of 
its  own  rules  and  standards  and  may  determine  their  meaning  ex  parte, 
leaving  any  hearing  on  this  question  of  law  to  an  appeal.”  The  court 
rejected  this  contention.  The  court  said:  “.  .  .  we  do  not  rule  that  the 
Commission  may  not,  at  the  threshold  of  consideration  of  an  issue 
modification  vel  non  of  an  outstanding  license  by  the  proposed  opera¬ 
tions  of  another  station,  treat  the  petition  asserting  such  modification 
as  if  upon  demurrer  and  thereby  avoid  the  necessity  of  hearing  proof 
of  the  truth  of  the  allegations  of  ‘objectionable  interference’  if  as  a 
matter  of  law  they  do  not  ‘show’  such  interference  within  the  Com¬ 
mission’s  rules  and  standards.  This  may  indeed  be  a  sensible  pro  tanto 
adoption  by  the  Commission  of  court  practice.”  But  in  the  instant  case 
this  procedure  was  not  feasible,  since  appellant  contended  that  daytime 
skywave  interference  was  “objectionable  interference”  within  the  Stand¬ 
ards  when  properly  read;  and  that  if  the  Rules  and  Standards  did  not 
protect  against  such  interference  they  were  contrary  to  actual  measure¬ 
ments  in  the  Commission’s  files  and  also  contrary  to  NARBA.  Thus, 
the  court  said,  the  question  was  not  merely  one  of  law,  but  included 
questions  of  fact  and  of  mixed  law  and  fact.  In  any  event,  the  court 
said,  even  a  pure  question  of  law — a  demurrer — cannot  be  disposed  of 
without  hearing,  i.e.  an  opportunity  for  argument.  While  the  court  has 
power  to  review  the  Commission’s  decisions  on  questions  of  law,  it  is  for 
the  Commission  to  decide  the  issues  in  the  first  instance;  the  primary 
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jurisdiction  of  the  Commission  is  not  limited  to  matters  of  fact.  The  I 
Commission’s  decision  in  the  instant  case  may  have  been  right,  but  it 
was  wrongly  come  to,  and  would  be  reversed,  | 

Judge  Edgerton  concurred  in  the  result.  Judge  Prettyman  filed  a  i 
concurring  opinion.  He  agreed  that  in  the  present  case  appellant  was 
entitled  to  an  oral  hearing  upon  the  question  of  law  raised  by  his 
petition,  and  to  a  further  hearing  on  the  facts  if  his  legal  right  was  t 
established  upon  an  assumption  of  the  truth  of  the  facts.  But  he  did 
not  agree  that  “no  matter  what  a  petitioner  for  intervention  says  in 
his  petition,  he  is  entitled  as  of  statutory  and  constitutional  right  to 
an  oral  hearing.”  The  petition  can  be  denied  without  an  oral  hearing, 
he  said,  if  not  even  a  substantial  question  is  raised.  Some  fact  or  facts 
must  be  alleged  which,  if  true,  would  present  a  substantial  legal  question. 
“The  alleged  facts  must  present  an  arguable  question  before  petitioner 
has  an  enforceable'  right  to  argue.” 

The  Commission  in  its  petition  for  rehearing  contended  that,  if  the 
court  had  held  that  allegations  of  any  interference  whatever,  whether 
or  not  recognized  as  objectionable  interference  under  the  Standards, 
within  a  normally  protected  contour  were  sufficient  to  entitle  an  existing 
licensee  to  a  hearing,  “then  the  Court  has  in  effect  held  that  the  Rules 
and  Standards  define  the  rights  conferred  by  a  license  for  some  purposes 
but  do  not  define  and  limit  them  for  others.”  The  rights  conferred  by 
a  license,  the  Commission  argued,  cannot  be  defined  alone  in  terms  of 
the  area  in  which  the  station  is  protected  from  interference  but  also  in 
terms  of  what  the  station  is  protected  against.  A  hearing  to  show  that 
if  the  Rules  and  Standards  do  not  protect  against  daytime  skywave 
interference  they  are  contrary  to  actual  measurements  is  a  hearing  to 
change  the  Rules  and  Standards,  and  there  is  no  right  to  a  hearing  in 
such  a  matter.  The  question  of  inconsistency  between  the  Standards 
and  NARBA,  the  Commission  said,  was  never  raised  in  the  administra¬ 
tive  proceedings,  so  there  could  have  been  no  error  in  denying  a  hearing 
on  that  issue.  The  Court  denied  a  rehearing.  The  Commission  is 
expected  to  petition  for  a  writ  of  certiorari. 

Networks— Anti-Trust  Laws— Refusal  of  Programs  to  Station  Not  Signing 
Standard  Affiliation  Contract  (Federal  Broadcasting  System,  Inc.  v. 
American  Broadcasting  Co.,  Inc.,  C.C.A.  2d,  April  8,  1948,  167  F.  (2d) 
349,  4  R.R.  2019). 

The  licensee  of  WSAY,  Rochester,  New  York,  brought  an  action 
against  the  four  national  networks  for  treble  damages  and  a  permanent 
injunction  under  the  Sherman  Act.  The  complaint  charged  that  “by 
their  concerted  action  these  networks  had  unlawfully  linked  together 
all  important  broadcasting  stations  and  national  advertisers  by  a  series 
of  mutually  exclusive  contracts  and  had  used  their  resulting  pow’ers  to 
dictate  arbitrarily  the  price  at  which  all  broadcasting  facilities  would 
be  available.”  WSAY  claimed  to  be  aggrieved  because  of  the  with- 
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drawal  by  A.B.C.  and  Mutual  of  their  programs  from  its  station,  and 
sought  a  preliminary  injunction  against  them  to  prevent  this.  WSAY 
had  previously  had  non-affiliate  agreements  with  the  two  networks, 
which  permitted  it  to  fix  the  price  to  be  charged  advertisers  and  gave 
the  networks  a  selling  commission,  but  the  two  networks  had  cancelled 
their  arrangements  with  WSAY  upon  its  refusal  to  enter  into  a  standard 
affiliation  contract  with  either.  NBC  and  CBS  at  all  times  had  had 
exclusive  affiliation  contracts  with  other  Rochester  stations. 

The  district  court  refused  plaintiff’s  application  for  a  preliminary 
injunction  and  this  was  affirmed  on  appeal.  The  appellate  court  said 
that  on  the  record  then  before  it  there  was  no  persuasive  evidence  of- 
a  conspiracy  to  boycott  plaintiff.  The  court  said  that  “A  network  is 
not  a  common  carrier  and  each  therefore  had  the  right  in  the  absence 
of  concerted  action  to  make  such  contracts  for  the  distribution  of  its 
programs  as  it  chose.  Plaintiff  had  no  inherent  right  to  set  its  own 
rate  to  an  advertiser  and  in  all  other  respects  to  use  the  facilities  of 
the  radio  network.  .  .  .”  It  would  be  cumbersome  if  not  impractical, 
the  court  said,  for  the  networks  to  allow  each  station  to  fix  rates 
independently. 

The  fact  that  there  was  “a  general  uniformity  in  form  and  practice” 
in  the  business  practices  of  the  networks  and  terms  of  their  affiliation 
agreements  was  also  found  unpersuasive  of  a  conspiracy. 

The  court  pointed  out  that  the  F.  C.  C.  in  its  Chain  Broadcasting 
Report  and  rules  had  specifically  sanctioned  many  of  the  important 
terms  of  the  affiliation  contracts  used  and  that  defendants  had  given 
reasonable  grounds  for  denying  the  exclusiveness  or  illegality  of  the 
contracts. 

Certiorari  has  been  prayed  for  in  this  case. 

Radio  Stations— Programming— Carrying  of  All  Network  Programs  as 
Unfavorable  Factor  (Simmons  v.  F.C.C.,  U.S.  App.  D.  C.,  No.  9607,  May 
24,  1948,  4  R.R.  2023). 

The  Commission  denied  appellant’s  application  to  increase  power 
of  Station  WADC,  Akron,  from  5  to  50  kw  and  to  change  from  1350  kc 
to  1220  kc,  and  granted  the  application  of  intervenor  to  increase  the 
power  of  WGAR,  Cleveland,  from  5  to  50  kw  operating  on  1220  kc. 
Comparative  consideration  was  not  given  to  the  two  applications,  but 
WADC  was  denied  because  it  had  proposed  to  broadcast  all  programs 
offered  it  by  the  Columbia  Broadcasting  System.  The  Commission  had 
concluded  that  such  a  program  policy  did  not  meet  the  public  service 
responsibilities  of  a  licensee  because  it  was  “tantamount  to  a  voluntary 
abdication  to  the  network  of  the  duty  and  responsibility  of  a  broadcast 
station  licensee  to  determine  for  itself  the  nature  and  character  of  a 
program  service  which  will  best  meet  the  needs  of  listeners  in  its  area” 
and  because  it  did  not  leave  sufficient  room  for  programs  adapted  to 
the  particular  needs  of  the  community.  The  Court  of  Appeals  upheld 
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this,  citing  only  the  Networks  case  {National  Broadcasting  Co.  v.  United 
States,  319  U.  S.  190).  No  question  of  censorship  arose,  the  court  said; 
“censorship  would  be  a  curious  term  to  apply  to  the  requirement  that 
licensees  select  their  own  programs  by  applying  their  own  judgment 
to  the  conditions  that  arise  from  time  to  time.”  Justice  Wilbur  K. 
Miller  did  not  agree  with  the  majority.  He  concurred  in  the  decision 
on  the  ground  that  Simmons’  application  was  properly  denied  because 
it  sought  a  license  for  a  frequency  already  in  use  in  the  area  by  inter- 
venor.  The  ground  which  the  Commission  assigned  for  the  denial  he 
regarded  as  untenable.  Simmons  had  not  bound  himself  by  contract 
to  carry  all  of  Columbia’s  programs.  Denial  of  a  license  because  the 
applicant  expected  to  make  large  use  of  the  facilities  of  a  network 
Justice  Miller  regarded  as  “an  arbitrary  and  capricious  exercise  of  ' 
power  not  granted  by  statute.”  It  was  not  for  the  Commission,  he 
said,  to  require  a  balance  between  national  and  local  material  to  be 
maintained  by  every  station:  the  demands  of  the  listeners  would  require 
that  balance.  Denial  of  a  license  on  this  ground  Judge  Miller  regarded 
as  censorship. 

Petition  for  certiorari  has  been  filed  in  the  Supreme  Court. 

Recent  Commission  Decisions 

Assignment  of  License— Avco  Rule— Requirement  that  Competing  Appli¬ 
cation  Be  Substantially  Similar  (Associated  Broadcasters,  Inc.,  3  R.R. 
1826). 

A,  licensee  of  an  FM  station  and  holder  of  a  construction  permit 
for  an  AM  station,  made  a  contract  with  B  for  sale  of  A’s  assets  and 
for  transfer  of  the  license  and  permit,  subject  to  Commission  consent. 

B  agreed  to  transfer  to  A  1350  shares  of  stock  in  B’s  parent  corporation, 

C.  It  also  agreed  to  advance  funds  and  loan  personnel  to  A  to  keep 
the  stations  in  operation  until  the  transaction  could  be  consummated, 
and  there  was  an  understanding  that  a  representative  of  A  would  receive 
membership  on  the  board  of  directors  of  B  and  C.  Notice  was  duly 
published  under  §1.321  of  the  Rules  and  Regulations  (the  Avco  Rule) ; 
a  value  of  $20.60  was  placed  on  each  share  of  the  stock  of  C,  but 
nothing  was  said  as  to  the  understanding  with  regard  to  representation 
of  A  on  the  board  of  directors  of  B  and  C.  A  competing  application 
was  filed  by  D.  D  offered  the  sum  of  $27,810,  the  cash  value  of  1350 
shares  of  (I!’s  stock;  in  the  alternative  D  proposed  to  negotiate  with 
A’s  stockholders  with  a  view  to  including  a  portion  of  D’s  stock  as 
a  consideration,  with  the  understanding  that  a  representative  of  A  might 
be  appointed  to  D’s  board  of  directors  if  a  sufficient  amount  of  stock 
was  accepted. 

The  Commission  stated  the  purpose  of  the  Avco  Rule  as  “(1)  the 
securing  of  the  best  qualified  persons  as  broadcast  licensees,  (2)  the 
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prevention  of  undue  concentrations  of  radio  facilities,  and  (3)  the  en¬ 
couragement  of  open  competition  among  qualified  persons  desiring  to 
operate  radio  facilities.”  The  rule,  it  was  said,  does  not  contemplate 
or  countenance  a  unique  type  of  consideration  which  would  have  the 
effect  of  eliminating  the  possibility  of  competition.  To  disqualify  D 
because  it  could  not  exactly  matcl.  all  the  conditions  of  B’s  offer  would 
defeat  the  competitive  purpose  of  the  rule.  The  Commission  held,  there¬ 
fore,  that  the  requirements  of  the  rule,  that  competing  bids  shall  be 
“similar,”  was  satisfied,  and  on  a  comparative  consideration  approved 
a  transfer  to  D. 

A  similar  question  was  involved  in  the  application  of  Mrs.  W.  J. 
Virgin  (KMED),  3  R.R.  1489,  and  considered  at  some  length  on  denial 
of  rehearing,  4  R.R.  428  (June  9,  released  June  29,  1948).  There,  the 
original  contract  provided  that  the  transferee  would  pledge  securities 
for  the  amount  of  the  unpaid  portion  of  the  purchase  price.  This, 
howpver,  could  be  and  was  waived  and  a  personal  indorsement  of  the 
note  by  the  principal  stockholder  of  the  proposed  transferee  accepted. 
The  competing  applicant  offered  to  subscribe  stock  equalling  the  total 
purchase  price,  and  furnished  financial  statements  showing  that  the 
subscribers  could  meet  their  subscriptions,  but  personal  indorsement  of 
the  note  was  refused.  The  Commission  held  that  the  competing  appli¬ 
cant  had  offered  substantially  the  same  terms  and  conditions  as  the 
original  transferee.  The  transferor  argued  also  that  she  would  have  a 
33%  interest  in  the  original  transferee,  but  only  a  very  small  interest 
in  the  competing  applicant,  but  the  Commission  held  that  these  stock 
arrangements  had  not  been  part  of  the  original  agreement  and  that  it 
was  immaterial  what  the  competing  applicant  offered.  Commissioner 
Jones  dissented  at  some  length. 

Political  Broadcasts— Censorship  by  Licensee  of  Possibly  Libelous  Ma¬ 
terial-Section  315  of  the  Communications  Act  (Port  Huron  Broadcasting 
Co.  (WHLS),  4  R.R.  1). 

Probably  the  most  controversial  decision  handed  down  by  the 
Commission  so  far  this  year  has  been  its  opinion  in  the  Port  Huron 
case.  The  proposed  decision,  released  January  30,  caused  considerable 
stir.  A  number  of  interested  parties,  including  the  National  Association 
of  Broadcasters,  were  permitted  to  participate  in  the  argument  on  the 
matter,  but  the  final  decision,  released  June  30,  varied  from  the  proposed 
decision  only  slightly. 

The  case  arose  out  of  the  cancellation  by  Station  WHLS  of  all 
political  broadcasts  in  connection  with  a  pending  municipal  election 
after  one  candidate  had  been  permitted  to  broadcast  without  charge 
a  speech,  the  introduction  to  which  (made  by  one  of  his  supporters) 
attacked  city  officials  not  then  candidates  for  election,  and  had  sub¬ 
mitted  a  script  for  a  further  paid  broadcast  containing  additional  attacks 
on  the  same  persons,  the  truth  of  which  was  denied  by  them.  As  a 
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result  of  complaints  by  this  candidate  and  another  candidate  the  Com* 
mission  set  the  renewal  application  of  WHLS  down  for  hearing. 

Section  315  of  the  Communications  Act  (quoted  at  page  20,  supra) 
provides  that  if  a  licensee  permits  a  candidate  for  public  office  to  use 
his  station,  he  shall  afford  equal  opportunities  to  all  other  such  candi¬ 
dates,  and  shall  have  no  power  of  censorship  over  the  material  broadcast. 

The  Commission  held  that  WHLS  had  been  guilty  of  censorship, 
saying  that  a  licensee  is  free  to  refuse  altogether  to  carry  broadcasts 
by  political  candidates  for  any  given  office  in  any  particular  election, 
but  having  once  exercised  his  discretion  to  carry  such  programs,  may 
not  censor.  Having  adopted  a  policy  of  carrying  broadcasts  by  candi¬ 
dates  in  the  pending  election,  and  made  contracts  with  several  of  them, 
the  licensee  could  not  withdraw  from  the  field. 

The  provision  of  §315  prohibiting  the  licensee  from  censoring 
political  broadcasts  the  Commission  held  to  be  absolute  and  not  subject 
to  exception  even  in  the  case  of  material  which  is  libelous  or  might 
tend  to  involve  the  station  in  an  action  for  damages.  The  Commission 
came  to  this  conclusion  on  the  basis  of  the  legislative  history  of  the 
section  and  because  it  was  felt  that  to  permit  a  licensee  to  censor 
political  broadcasts  even  on  this  ground  would  “seriously  limit  the 
effectiveness  of  radio  broadcasting  as  a  medium  of  political  expression” 
and  give  the  licensee  an  opportunity  for  favoritism  and  discrimination 
between  candidates. 

Against  the  argument  that  the  broadcaster  was  thus  placed  in  a 
dilemma,  since  if  he  censored  the  broadcast  he  was  guilty  of  violating 
§315  and  if  he  did  not,  he  might  be  subject  to  liability  for  defamation, 
the  Commission  propounded  the  theory  that  the  prohibition  against 
censorship  in  §315,  and  the  “equal  opportunities”  provision  of  the  same 
section,  constituted  an  “occupation  of  the  field”  by  federal  authority 
relieving  the  broadcaster  of  liability  for  broadcast  of  defamatory  ma¬ 
terial. 

Commissioners  Walker  and  Webster  did  not  participate.  Only 
Chairman  Coy  and  Commissioner  Durr  concurred  fully  in  the  opinion 
of  the  Commission.  Commissioner  Hyde  concurred  on  the  first  two 
points,  but  expressed  no  opinion  on  the  question  of  the  liability  of  the 
broadcaster  to  third  parties;  this  he  felt  to  be  a  matter  for  decision 
by  Congress  or  the  courts.  Commissioner  Sterling  disagreed  on  the  first 
point,  and  concurred  on  the  second;  on  the  third  point  he  “believes  that 
because  of  the  confusion  that  exists,  the  intent  of  Congress  on  this 
matter  should  be  spelled  out  in  clear  and  unmistakable  terms.”  Com¬ 
missioner  Jones  dissented  on  all  points.  He  felt  that  there  had  been 
no  censorship  to  begin  with,  and  therefore  that  the  views  of  the  majority 
on  the  other  issues  were  dicta.  All  five  Commissioners  concurred  in 
granting  renewal  of  the  station’s  license,  so  that,  like  the  famous  May¬ 
flower  case,  the  decision  is  not  judicially  reviewable. 
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Practice  and  Procedure— Extension  of  Construction  Permit— FM  Stations 
(Bay  State  Broadcasting  Co.,  4  R.R.  300d). 

In  this  case  the  Commission  held  that  an  FM  construction  permit 
would  not  be  extended  without  condition,  and  granted  an  extension 
on  condition  that  the  station  commence  interim  operation  within  90  days. 
Petitioner  sought  to  delay  construction  of  its  FM  station  until  dis¬ 
position  of  its  AM  application,  which  had  been  pending  since  November, 
1945,  and  contended  that  if  it  was  forced  to  proceed  with  construction 
immediately,  it  risked  additional  construction  costs  of  115,000  to  $20,000 
whether  or  not  its  AM  application  was  granted.  The  Commission, 
however,  found  that  it  was  apparent  that  petitioner  had  “no  intention 
of  constructing  its  FM  station  or  making  any  other  use  of  the  FM 
frequency  assigned  to  it  until  final  disposition  ...  of  its  application 
for  an  AM  station.”  This,  the  Commission  said,  would  be  contrary  to 
established  Commission  policy  and  contrary  to  the  public  interest. 
Section  319  of  the  Act  was  held  to  require  permittees  to  proceed  ex¬ 
peditiously  to  utilize  the  facilities  which  they  had  been  granted. 

Practice  and  Procedure— Reallocation  of  Television  Facilities— Rule- 
Making  Proceedings  (Yankee  Network,  Inc.,  4  R.R.  164,  411). 

Whether  changes  in  the  allocation  table  for  television  channels 
should  be  made  by  rule-making  proceedings  or  more  informally  by 
acting  on  individual  applications  is  a  matter  on  which  Commission 
practice  has  varied.  The  Yankee  Network  decision  settles  the  question 
in  favor  of  rule-making  proceedings,  although  not  without  dissent. 

Yankee  Network  filed  an  application  for  a  television  station  to 
operate  on  Channel  No.  10  in  Bridgeport,  Conn.  Channel  10  was  not 
assigned  to  Bridgeport,  but  Channels  8  and  10  were  assigned  to  the 
Hartford-New  Britain  area,  and  Yankee  Network  requested  a  consoli¬ 
dated  hearing  of  its  application  with  four  pending  applications  for 
stations  in  that  area. 

While  noting  that  the  practice  in  the  past  had  not  been  uniform, 
the  Commission  “concluded  that  the  only  appropriate  method  for  making 
changes  in  the  allocation  table  ...  is  by  rule-making  proceedings.” 
Since  the  table  itself  was  part  of  the  rules  and  had  been  adopted  by 
rule-making  proceedings,  changes  in  it  had  to  be  made  in  the  same  way. 
A  consolidated  hearing  was  denied  because  it  would  be  unfair  to  other 
persons  who  might  wish  to  apply  for  Channel  10  in  Bridgeport. 

Commissioner  Hyde  dissented  on  the  ground  that  the  allocation 
plan  “was  made  sufficiently  flexible  by  its  terms  to  provide  for  the 
consideration  of  applications  proposing  channel  assignments  not  specified 
in  the  plan  without  the  necessity  of  additional  rule-making  proceedings.” 
Commissioner  Jones  dissented  at  greater  length.  His  position  was  that 
the  table  was  not  so  much  a  part  of  the  rule  that  it  was  not  subject 
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to  change  in  quasi- judicial  proceedings,  but  that  it  was  intended  to  be 
only  tentative. 

Rehearing  and  reconsideration  were  denied  on  June  2.  The  argu¬ 
ment  that  the  Act  permits  the  fair  and  efficient  distribution  of  radio 
facilities  to  be  effected  only  through  licensing  proceedings  was  rejected. 
No  hardship  was  found  to  result  to  petitioner  through  being  required 
to  resort  to  rule-making  proceedings  except  that  which  exists  in  every 
case  where  a  party  attempts  to  obtain  a  change  in  the  established  rules. 

Practice  and  Procedure— Renewal  of  License— Hearing— Opportunity  to 
Achieve  Compliance— Administrative  Procedure  Act  (The  Northern  Corp. 
(WMEX),  4  R.R.  333). 

Important  questions  of  procedure  were  treated  in  the  Commission’s 
memorandum  opinion  and  order  in  the  above-entitled  matter.  The 
proceeding  began  with  a  letter  from  the  Commission  to  the  licensee, 
stating  that  the  Commission  had  information  indicating  that  the 
licensee  in  past  years  might  have  filed  reports  of  doubtful  accuracy 
concerning  its  stock  ownership  and  corporate  financing,  and  requiring 
that  the  licensee  file  an  application  for  renewal  of  license  by  Novem¬ 
ber  14,  1947,  although  its  license  would  not  expire  until  May  1,  1948. 
The  licensee  filed  its  application,  but  also  filed  a  “Petition  to  Conform 
Procedure  to  Provisions  of  Section  9(b)  of  Administrative  Procedure 
Act,”  requesting  that  the  Commission  give  it  an  opportunity  to  demon¬ 
strate  or  achieve  compliance  with  any  lawful  requirements  which  it 
was  alleged  to  have  violated.  No  further  action  was  taken  by  the 
Commission  until  the  release  of  the  memorandum  opinion  on  April  30, 
1948. 

The  Commission  held  that  when  a  renewal  application  should  be 
filed  was  a  matter  within  its  discretion.  The  argument  that  the  Com¬ 
mission  could  not  prior  to  actual  filing  of  a  renewal  application  make 
a  preliminary  determination  that  a  renewal  hearing  should  be  held,  and 
require  the  filing  of  an  application  to  facilitate  the  holding  of  that 
hearing,  but  should  instead  institute  revocation  proceedings,  was  held 
to  import  into  the  provisions  of  Sections  309(a)  and  312(a)  of  the  Act 
an  inflexibility  which  was  at  odds  with  the  language  of  the  sections. 
The  Commission  stated  that  it  was  not  required  to  issue  revocation 
orders  for  every  violation  of  the  Act  and  Regulations;  and  that  it  could 
make  a  preliminary  judgment  that  a  hearing  on  the  renewal  of  a  license 
might  be  appropriate,  on  the  basis  of  sources  other  than  the  application 
itself. 

Section  9(b)  of  the  Administrative  Procedure  Act,  which  provides 
in  part  that  “Except  in  cases  of  willfulness  or  those  in  which  public 
health,  interest,  or  safety  requires  otherwise,  no  withdrawal,  suspension, 
revocation,  or  annulment  of  any  license  shall  be  lawful  unless,  prior  to 
the  institution  of  agency  proceedings  therefor,  facts  or  conduct  which 
may  warrant  such  action  shall  have  been  called  to  the  attention  of  the 
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licensee  by  the  agency  in  writing  and  the  licensee  shall  have  been  accorded 
opportunity  to  demonstrate  or  achieve  compliance  with  all  lawful  re¬ 
quirements,”  was  held  to  be  inapplicable  to  renewal  proceedings.  Other¬ 
wise,  the  Commission  said,  the  licensing  provisions  of  the  Communica¬ 
tions  Act  would  be  virtually  impossible  to  administer  in  renewal  pro¬ 
ceedings,  since  it  would  be  “an  intolerable  and  impossible  burden”  for 
the  Commission  to  intervene  from  day  to  day  to  pass  on  the  wisdom 
or  desirability  of  each  judgment  which  a  broadcaster  might  make  as 
to  program  service;  “to  take  the  licensee  by  the  hand  and  show  him 
the  way  through  every  vicissitude  of  daily  operation  would  serve  to 
stifle  the  very  responsibility  which  the  Act  is  designed  to  foster.”  No 
question  of  program  service  was  involved  in  the  instant  case. 

Commissioner  Hyde  filed  a  separate  opinion.  He  agreed  that  the 
Commission  might  “at  this  time”  (April  28)  order  a  hearing  on  the 
renewal  application,  but  he  felt  that  “the  applicant  should  first  be 
given  an  opportunity  to  meet  the  questions  which  were  raised  long 
before  expiration  of  its  license.” 

Radio  Programs— Broadcasting  of  Horserace  Results  (Capital  Broadcast¬ 
ing  Co.,  4  R.R.  21). 

Some  of  the  doubt  as  to  Commission  policy  regarding  broadcasting 
of  horserace  results,  touched  in  in  an  earlier  volume  of  this  Journal 
(8  F.C.B.J.  54,  1945)  are  cleared  up  by  the  Commission’s  opinion  and 
order  in  the  matter  of  Capital  Broadcasting  Co.  (WWDC),  handed 
down  January  29,  1948. 

The  licensee  had  filed  its  application  for  renewal,  and  had  also 
filed  a  petition  for  a  declaratory  ruling  that  it  would  not  place  its 
license  in  jeopardy  by  broadcasting  race  results  as  long  as  other  stations 
in  the  Washington  area  did  likewise.  While  holding  that  a  petition  for 
declaratory  ruling  was  not  an  appropriate  method  of  raising  the  ques¬ 
tion,  the  Commission  considered  the  matter  in  connection  with  the 
application  for  renewal  and  in  a  “Mayflower-type”  decision  granted 
renewal  while  expressing  its  views  as  to  the  propriety  of  broadcasting 
horserace  information. 

The  Commission  pointed  out  that  there  is  nothing  illegal  in  the 
transmission  in  interstate  commerce  of  information  regarding  horse 
racing;  that  the  problems  presented  therefore  were  essentially  those 
presented  by  any  type  of  program  service  which  appears  to  be  of 
limited  appeal,  of  interest  to  a  small  segment  of  the  total  possible 
listening  audience;  and  that  the  basic  judgment  which  the  Commission 
must  make  is  one  relating  to  overall  program  service.  Of  course,  a 
particular  type  of  program  intended  and  designed  to  be  of  assistance 
in  the  carrying  on  of  illegal  activities  would  not  be  in  the  public  interest, 
but  such  a  judgment  must  be  reached  with  “care  and  circumspectness.” 
Illegality  aside,  however,  a  licensee  is  bound  to  strike  a  balance  between 
the  various  community  interests  and  to  reflect  them  in  a  program  service 
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useful  to  the  community.  There  is  nothing  wrong  in  recognizing  an 
interest  in  sports,  including  racing,  but  devotion  of  an  undue  amount 
of  time  to  horseracing  information  may  mean  the  neglect  of  other  sub¬ 
stantial  interests.  Factors  to  be  considered,  also,  are  whether  the 
announcements  include  prices  paid,  information  as  to  weather  and  track 
conditions,  name  and  weight  of  jockeys,  “scratches,”  past  performance 
of  the  horses,  etc.;  the  facility  and  urgency  with  which  the  information 
is  presented,  such  as  interruption  of  programs  to  announce  results;  and 
the  identity  and  interest  of  the  sponsor,  i.e.  whether  a  merchandising 
or  service  enterprise  of  general  character  or  a  “tip  sheet”  promoter. 

In  the  instant  case,  the  information  broadcast  was  obtained  from 
regular  news  services,  the  broadcasts  were  not  limited  to  racing  informa¬ 
tion,  the  information  given  was  not  presented  with  such  urgency  or  in 
such  detail  as  to  suggest  that  it  was  primarily  designed  to  be  of  assistance 
to  horserace  bettors  in  engaging  in  unlawful  betting,  results  were  not 
announced  until  10  or  15  minutes  after  the  race,  and  the  sponsors  had 
no  connection  with  betting  or  gambling. 

Commissioner  Hyde  and  Webster  did  not  participate.  Commissioner 
Walker  concurred.  He  was  of  the  opinion  that  programs  devoted  to 
dissemination  of  horseracing  information  were  not  in  the  public  interest, 
but  felt  that  renewal  should  be  granted  because  WWDC’s  overall  pro¬ 
gram  service  was  good.  Commissioner  Jones  concurred  on  the  ground 
that  broadcasting  of  race  information  was  not  illegal.  Beyond  that  he 
felt  the  Commission  should  not  go:  “Under  the  Act  the  licensee  has 
the  responsibility  of  selecting  the  program  content  to  be  broadcast  to 
comply  with  the  terms  of  the  Act  that  such  stations  operate  in  the 
public  interest.” 

Radio  Stations— Equitable  Distribution  of  Facilities  (Scripps-Howard 
Radio,  Inc.  (WCPO),  3  R.R.  1796). 

In  denying  two  applications  for  use  of  630  kc  in  Cincinnati,  Ohio, 
in  favor  of  a  grant  of  the  same  frequency  to  an  applicant  in  Lexington, 
Kentucky,  the  Commission  stated  its  interpretation  of  §307  (b)  of  the 
Communications  Act  as  placing  the  Commission  under  a  duty,  so  far 
as  possible,  to  provide  at  least  one  primary  service  to  all  the  people 
of  the  country.  The  Commission  therefore  will  favor  those  applications 
which  propose  to  render  primary  service  to  listeners  not  receiving  such 
service  from  any  other  station,  and  will  regard  as  inconsistent  with  the 
statutory  mandate  applications  which  do  not  propose  to  render  any 
primary  service  to  listeners  not  receiving  such  service,  and  at  the  same 
time  which  will  deprive  listeners  of  the  only  primary  service  they  have. 
To  grant  either  of  the  Cincinnati  applications  would  have  deprived  some 
listeners  in  the  service  area  of  WSAV,  Savannah,  Georgia,  of  the  only 
primary  service  they  received. 
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Telegraph  Companies— Charges  for  Service  to  Overseas  and  Foreign 
Points  (Docket  No.  8230). 

In  this  proceeding  the  Commission  on  July  30,  1947  had  authorized 
certain  increases  in  charges  for  telegraph  communications  service  to 
various  overseas  and  foreign  points.  Petitions  for  reconsideration,  re¬ 
questing  further  increases,  were  filed  by  a  number  of  carriers.  As  a 
result  of  a  further  hearing  the  Commission  on  April  22,  1948  handed 
down  a  report  and  order  permitting  additional  general  increases.  No 
final  decision  was  made  on  the  exact  amount  of  revenue  relief  that 
should  be  granted  or  on  just  how  the  rate  increases  should  be  spread 
over  the  world-wide  rate  structure;  these  matters  will  be  resolved  at  a 
later  date.  Immediately  substantial  relief  was  found  to  be  necessary, 
however,  because  of  increased  operating  costs. 

On  an  issue  raised  by  Press  Wireless,  Inc.,  the  Commission  found 
that  Mackay  Radio  &  Telegraph  Company,  which  had  failed  to  put 
into  effect  increases  in  multiple  address  press  service  authorized  in  the 
earlier  order,  was  in  fact  furnishing  such  service  at  a  loss  and  thereby 
maintaining  an  unjust  and  unreasonable  discrimination  as  between  its 
multiple  address  press  and  its  point-to-point  services  by  making  the 
latter  bear  part  of  the  burden  of  furnishing  the  press  service.  Further 
investigation  of  this  question  was  ordered  by  the  Commission  on  June 
21,  hearing  to  begin  September  13. 

The  report  is  chiefly  notable  for  a  strong  dissent  by  Commissioner 
Jones,  in  which  Commissioner  Sterling  fully  concurred.  Commissioners 
Jones  and  Sterling  felt  that  the  relief  granted  was  not  sufficient  and 
that  substantially  larger  increases  should  have  been  permitted.  Com¬ 
missioner  Jones  stated  that  “strengthening  the  communication  position 
of  the  United  States  in  world  affairs  amidst  the  tense  international 
situation  should  transcend  any  desire  to  be  parsimonious  with  these 
American  carriers.  .  .  .”  He  could  “see  no  magic  in  the  world  rate 
structure,”  which  he  said  seemed  to  “be  an  evolution  of  historical  acci¬ 
dent,  sentiment  and  competition  among  the  several  carriers  over  many 
years  prior  to  regulation,”  and  stated  that  .“I  do  not  feel  bound  to 
adhere  to  precedent  of  likeness  of  rates  between  areas  lying  at  widely 
differing  distances.  .  .  .” 

Telegraph  Companies— Substitution  of  Teleprinter-Operated  Agency 
Offices  for  Class  1-B  Telegraph  Offices- Anti-Trust  Laws  (In  the  Matter 
of  the  Western  Union  Telegraph  Company,  Docket  No.  8278,  adopted 
May  27,  1948). 

The  Western  Union  Company  requested  authority,  under  §214  of 
the  Communications  Act,  to  discontinue  Class  1-B  telegraph  offices  in 
six  Ohio  communities  and  substitute  teleprinter-operated  agency  offices 
to  be  operated  by  local  telephone  companies  under  the  management  of 
the  Telephone  Service  Company  of  Ohio. 
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The  Commission^  found  that  the  service  to  be  rendered  under  the 
proposed  new  system  would  be  as  good  as  or  better  than  that  previously 
furnished;  that  the  Telephone  Service  Company  of  Ohio  was  qualified 
by  experience  and  financially  able  to  render  the  proposed  service;  that 
no  deterioration  of  telephone  service  should  result;  and  that  financial 
savings  would  result. 

The  Commercial  Telegraphers’  Union,  a  party  to  the  proceeding, 
contended  that  the  proposed  arrangements  between  Western  Union  and 
the  Telephone  Company  would  constitute  a  merger  contrary  to  Section 
222  of  the  Communications  Act  and  contrary  to  the  Anti-Trust  Laws. 
The  Commission,  however,  found  that  §222  was  inapplicable.  The 
Commission  noted  that  nothing  in  the  Communications  Act  exempted 
the  proposed  transaction  from  the  anti-trust  laws  and  pointed  out  that 
it  is  not  charged  with  any  duty  to  enforce  the  anti-trust  acts.  While 
the  effect  on  competition  of  a  grant  of  the  application  was  held  to  be 
a  material  consideration  in  applying  the  standard  of  public  convenience 
and  necessity  in  §214,  the  Commission  found  that  the  diminution  of 
competition  between  Western  Union  and  the  Telephone  Company  which 
would  probably  result  would  be  outweighed  by  the  benefits  which  would 
enure  to  the  public  from  the  arrangement.  Widespread  conversions  of 
company  operated  oflBces  to  agency  operation  of  this  type  might  result 
in  a  substantial  lessening  of  competition  contrary  to  the  policy  of  the 
anti-trust  laws,  but  there  w’as  no  evidence  that  Western  Union  contem¬ 
plated  conversions  of  this  type  in  substantial  numbers. 

Chairman  Coy  and  Commissioner  Durr  dissented.  They  felt  that 
the  fundamental  issue  in  the  case  was  whether  the  arrangement  would 
result  in  a  lessening  of  competition  contrary  to  the  policy  of  the  anti¬ 
trust  laws.  Since  under  the  proposed  plan  there  would  be  only  one 
supplier  of  both  telegraph  and  telephone  services,  the  Telephone  Service 
Company  of  Ohio,  they  concluded  that  this  policy  was  violated. 

Commissioner  Jones  filed  “Additional  Views”  in  answer  to  the 
dissenting  opinion.  He  contended  that  action  by  the  Commission  could 
not  constitute  a  violation  of  the  anti-trust  laws,  citing  Mackay  Radio  & 
Telegraph  Co.  v.  F.  C.  C.,  97  F.  (2d)  641;  that  since  only  2/100  of  1% 
of  Western  Union’s  business  nationally  and  7/10  of  1%  of  the  Tele¬ 
phone  Company’s  monthly  income  was  involved,  it  could  not  be  said 
that  a  monopoly  would  result;  and  similar  applications  had  been 
granted  since  1945  with  no  dire  results. 

The  Attorney  General  had  apparently  agreed  with  the  Commission’s 
decision  in  a  letter  to  the  Commission.  In  view  of  objections  by  the 
Telegraphers’  Union  to  the  inclusion  of  this  letter  in  the  record,  it  was 
given  no  consideration  by  the  Commission  in  its  final  decision. 


^  Commissioners  Hyde,  Jett  and  Jones.  Commissioners  Coy  and  Durr  dissented, 
and  Commissioners  Walker  and  Webster  did  not  participate. 
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Telephone  Companies— Radiotelephone  Station— Operation  by  Telephone 
Company  (Application  of  Mutual  Telephone  Company,  Docket  No.  7555, 
April  9,  1948). 

Since  1931  the  transoceanic  radiotelephone  transmitting  and  re¬ 
ceiving  stations  in  Hawaii  have  been  operated  by  R.C.A.  Communications, 
Inc.,  with  Mutual  Telephone  Company,  the  only  telephone  company  in 
the  Islands,  providing  the  other  equipment  required  to  serve  the  public. 
In  1945  Mutual  filed  an  application  for  a  construction  permit  to  construct 
its  own  radiotelephone  station  so  as  to  permit  it  to  replace  R.C.A.C.  and 
requested  that  frequencies  licensed  to  R.C.A.C.  primarily  for  this  radio¬ 
telephone  service  be  assigned  to  it.  R.C.A.C.  filed  for  renewal  of  its 
license. 

Mutual  contended  that  it  had  always  contemplated  constructing  its 
own  stations  in  time;  that  dual  operation  had  resulted  in  difiSculties  and 
service  interruptions;  that  R.C.A.C.  was  primarily  interested  in  tele¬ 
graph  service;  that  dual  operation  required  negotiation  between  it  and 
R.C.A.C.  before  changes  could  be  made  in  equipment,  operation,  rates, 
etc. ;  and  that  it  was  in  the  interest  of  the  Hawaiian  public  that  the  com¬ 
pany  which  performs  the  local  service  also  own  and  operate  the  trans¬ 
oceanic  service.  It  was  argued  that  the  Commission  should  act  to  avoid 
the  creation  of  monopolies  and  avoid  situations  which  might  tend  sub¬ 
stantially  to  lessen  competition.  R.C.A.C.  presented  various  arguments 
in  opposition  to  Mutual’s  application  and  in  support  of  renewal  of  its 
license. 

In  its  decision,  the  Commission  found  that  dual  operation  had  not 
been  shown  to  have  resulted  in  otherwise  avoidable  interruptions  in 
service.  The  fact  that  negotiations  had  been  required  between  the  two 
carriers  was  held  not  to  indicate  that  the  public  had  suffered.  The  fact 
that  R.C.A.C.  was  primarily  a  telegraph  company  was  found  not  to  have 
resulted  in  any  prejudice  to  the  telephone  service,  which  in  fact  was 
found  to  have  been  of  a  high  quality.  Mutual’s  proposed  site  and  equip¬ 
ment  the  Commission  found  not  to  be  markedly  superior  to  R.C.A.C.’s. 
The  Commission  indicated  that  Mutual  would  have  to  recruit  and  train 
additional  personnel  to  handle  transoceanic  service.  Assignment  of  the 
frequencies  involved  to  Mutual  would  not  enable  it  to  furnish  any  better 
service,  but  would  deprive  the  service  of  the  stand-by  use  of  telegraph 
frequencies  which  could  be  used  in  emergencies.  The  Commission  gave 
short  shrift  to  the  monopoly  argument,  pointing  out  that  there  would  be 
a  monopoly  in  overseas  transmission  and  reception  no  matter  which 
application  was  granted.  In  conclusion,  the  Commission  found  that  public 
interest,  convenience  and  necessity  would  be  better  served  by  a  renewal 
of  R.C.A.C.’s  license  and  a  denial  of  Mutual’s  application. 

Commissioner  Jones  concurred  in  the  grant  to  R.C.A.C.  “but  not 
for  the  reasons  assigned  in  the  Report.”  Commissioner  Walker  filed  a 
dissenting  opinion  in  which  Chairman  Coy  joined.  The  dissenters  felt 
that  as  between  the  two  companies.  Mutual  was  the  company  which 


62  Journal  of  the  Federal  Communications  Bar  Association 


could  be  expected  to  devote  itself  to  developing  the  radiotelephone  service 
in  such  manner  as  would  best  serve  the  interests  and  needs  of  the 
Hawaiian  public,  without  distraction  by  the  requirement  of  interests 
elsewhere,  and  that  Mutual,  as  the  local  telephone  company,  had  an 
inherent  right  to  operate  the  service  without  the  intervention  of  a  third 
party  if  it  could  give  as  good  service. 

Rulings  of  the  Motions  Commissioner 

The  service  area  of  a  New  York  station  (WOR)  in  the  Dominion 
of  Canada  is  not  protected  from  interference  under  the  Communications 
Act,  the  Rules  and  Regulations  of  the  Commission,  or  any  treaty. — 
Ridson,  Inc.  (WDSM),  4  R.R.  321  (Commissioner  Sterling,  April  26, 
1948). 

An  application  for  construction  permit  may  not  be  amended  to 
specify  a  different  frequency,  move  the  location  of  the  station  from 
Aliquippa,  Pa.  to  Knoxville,  Tenn.  and  substitute  a  new  partner,  since 
this  would  in  effect  be  the  substitution  of  an  entirely  new  application  to 
the  prejudice  of  other  applicants  with  higher  file  numbers  than  the 
original  applicant. — Community  Broadcasting  Service,  4  R.R.  462  (Com¬ 
missioner  Sterling,  June  25,  1948). 

Cases  Pending  in  the  Court  of  Appeals 

Broadcasting  Service  Organization,  Inc.  v.  F.C.C.,  No.  9690. 

This  appeal  brings  to  a  culmination  the  long-pending  dispute  over 
the  renewal  of  license  of  Station  WORL,  Boston.  Application  for  renewal 
was  filed  and  hearings  held  in  1944.  A  Proposed  Decision  was  handed 
down  October  24,  1945,  and  a  Final  Decision,  denying  renewal,  on  April 
21,  1947.  Rehearing  was  ordered  and  the  Final  Decision  reaffirmed  on 
October  15,  1947,  Commissioner  Jett  dissenting. 

The  basis  for  the  denial  of  renewal  was  the  Commission’s  finding 
that  the  officers  of  the  licensee  had  wilfully  and  knowingly  concealed, 
misrepresented,  and  inordinately  delayed  the  reporting  of  information 
concerning  transfers  of  stock  of  the  corporation  over  a  six  and  a  half 
year  period.  A  finding  of  misrepresentation  of  certain  other  facts  in  an 
application  filed  in  1937  was  also  made.  From  these  findings  the  Com¬ 
mission  drew  the  inference  that  “the  appellant’s  actions  had  demonstrated 
that  it  lacked  the  requisite  character  qualifications  to  continue  to  be 
entrusted  with  the  duties  and  responsibilities  of  a  radio  station  licensee.” 
The  Commission  stated  that  the  licensee  had  been  guilty  of  “wilful 
disregard  of  its  duties  as  a  licensee.” 

Appellant  contends  that  it  did  not  in  fact  misrepresent  or  conceal 
any  facts  and  that  whatever  it  did,  it  did  in  good  faith.  It  argues  that 
without  evidence  of  a  motive  or  a  purpose  to  be  served,  it  cannot  reason¬ 
ably  be  concluded  that  appellant  engaged  in  misrepresentation  or  de¬ 
ception  or  furnished  false  reports  or  testimony. 
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Appellant  also  argues  that  the  decision  is  arbitrary  and  capricious 
because  it  is  the  sole  instance  where  unintentional  failure  to  report  all 
the  facts,  with  no  intention  to  deceive,  has  resulted  in  denial  of  renewal 
of  a  license.  Comparison  is  made  with  a  number  of  other  cases  where 
renewal  was  granted  in  spite  of  misstatements  or  concealments.  The 
Commission  in  its  brief  contends  that  all  of  these  cases  are  distinguishable 
on  the  facts.  The  Commission  relies  on  the  WOKO  case  as  supporting  its 
decision ;  appellant  in  turn  argues  that  that  case  is  clearly  distinguishable 
on  the  law  and  the  facts. 

Subsidiary  points  in  the  case  have  to  do  with  whether  the  issue  as 
to  the  appellant’s  character  was  ever  properly  raised  in  the  proceedings, 
whether  or  not  the  Commission  should  have  considered  WORL’s  program 
service  record,  and  whether  the  Commission  erred  in  denying  without 
hearing  an  application  for  transfer  of  control  of  WORL  filed  in  1946. 
On  this  latter  point,  the  Commission  takes  the  position  that  there  is  no 
right  to  a  hearing  on  an  application  for  transfer  of  control  and  that  in 
any  event  the  application  became  moot  on  denial  of  renewal  of  license. 

Appellant  is  represented  by  Ben  S.  Fisher  and  John  P.  Southmayd. 
Walter  M.  Bastian  also  appeared  on  the  reply  brief. 

American  Broadcasting  Company,  Inc.  v.  F.C.C.  (Texas  Star  Broadcasting 
Company  and  Veterans'  Broadcasting  Company,  Intervenors).  No.  9760. 

This  is  an  appeal  by  A.B.C.  as  licensee  of  KECA,  Los  Angeles,  a 
Class  III-A  regional  station  operating  on  790  kc.,  from  a  grant  without 
hearing  of  an  application  of  Texas  Star  Broadcasting  Company  to  change 
the  frequency  of  station  KTHT,  Houston,  Texas,  for  modification  of 
construction  permit  to  increase  nighttime  power,  using  a  directional 
antenna.  A  petition  for  reconsideration  was  denied  on  January  8,  1948, 
3  R.R.  2(X)1.  Petition  for  interim  relief  pending  judicial  review  was  sub¬ 
sequently  denied,  4  R.R.  118.  Stay  was  denied  by  the  court  on  May  6. 

Appellant  in  its  petition  for  reconsideration  admitted  that  KTHT’s 
proposed  operation  would  not  cause  interference  within  KECA’s  normally 
protected  2.5  mv/m  contour,  but  alleged  that  interference  within  its 
1.83  mv/m  nighttime  contour  would  result  in  a  loss  of  approximately 
one-fourth  of  its  service  area  and  a  population  of  over  150,000.  Appellant 
argued  that  its  existing  service  area  should  be  protected  under  the  pro¬ 
vision  of  the  Standards  that  protection  beyond  the  normally  protected 
contour  may  be  afforded  when  primary  service  is  rendered  beyond  such 
contour  and  when  approximately  90%  of  the  population  of  the  area  be¬ 
tween  the  normally  protected  contour  and  the  contour  to  which  the 
station  actually  serves  is  not  served  by  any  other  station  carrying  the 
same  general  program  service. 

Appellant  contends  that  the  Commission’s  grant  of  the  KTHT  ap¬ 
plication  deprived  it  of  due  process  by  modifying  its  license  without 
affording  it  an  opportunity  to  be  heard ;  that  its  license  was  none  the  less 
modified  because  the  interference  was  to  its  interference-free  contour 
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rather  than  its  normally-protected  contour;  and  that  it  should  have  been 
given  an  opportunity  to  show  that  it  was  entitled  to  the  protection  of 
the  provision  of  the  Standards  referred  to  above. 

Intervenor,  Texas  Star  Broadcasting  Company,  contends  that  there 
is  no  right  to  interference  beyond  the  normally-protected  contour  and 
hence  that  there  has  been  no  modihcation  of  KECA’s  license.  Protec¬ 
tion  beyond  the  normally  protected  contour  is  said  to  lie  entirely  within 
the  discretion  of  the  Commission. 

The  Commission  argues  that  appellant  is  entitled  to  receive  pro¬ 
tection  only  within  its  normally  protected  contour  and  that  the  fact  that 
appellant  may  have  been  rendering  interference-free  service  beyond  its 
protected  contour  does  not  give  it  any  rights  in  such  service  area  or  entitle 
it  to  a  hearing  before  the  Commission  can  make  assignments  on  the 
channel  which  will  affect  appellant’s  service  beyond  its  normally  protected 
contour.  The  Commission  also  denies  that  appellant  had  any  right  to  a 
hearing  on  the  application  of  the  90%  rule,  especially  since,  according 
to  the  Commission,  no  question  of  fact  was  presented  on  this  issue  but 
only  a  question  of  law  as  to  whether  the  same  general  type  of  program 
service  was  furnished  by  other  stations  serving  the  area. 

Appellant  is  represented  by  Joseph  A.  MacDonald  of  New  York 
City  and  Andrew  Haley  and  James  A.  McKenna,  Jr.  of  Washington. 
Intervenor  is  represented  by  Roy  Hofheinz  and  John  Erie  Stephen  of 
Houston  and  Leonard  H.  Marks  of  Washington. 

Bay  State  Beacon,  Inc.  v.  F.C.C.,  No.  9766. 

The  main  question  presented  in  this  case  is  the  Commission’s  power 
to  consider  proposed  program  service  in  choosing  between  two  or  more 
applicants,  and  in  particular  the  propriety  of  giving  weight  to  the  relative 
proportions  of  sponsored  and  sustaining  time  which  the  applicants  pro¬ 
pose  to  maintain. 

The  Commission  in  this  case  had  to  choose  between  three  applicants 
for  a  radio  station  in  Brockton,  Mass.  The  applicants  were  Bay  State 
Beacon,  Inc.;  Cur-Nan  Company,  and  Plymouth  County  Broadcasting 
Company,  Inc.  The  Commission  originally  proposed  to  grant  Plymouth’s 
application,  but  in  its  final  decision  it  made  a  grant  to  Cur-Nan.  This 
decision  was  set  aside  for  want  of  a  quorum  of  Commissioners  who  had 
heard  oral  argument,  but  the  second  final  decision  was  also  in  favor 
of  Cur-Nan,  although  two  Commissioners  then  favored  a  grant  to  Bay 
State  Beacon. 

The  Commission  based  on  its  decision  on  (1)  integration  of  owner¬ 
ship  and  management  and  (2)  program  policies.  It  conceded  that  almost 
all  the  stockholders  of  Bay  State  Beacon  and  Plymouth  lived  in  Brockton, 
while  the  stockholders  of  Cur-Nan  did  not,  but  held  that  since  they  lived 
in  the  Boston  district,  the  holder  of  60%  of  the  voting  stock  would  move 
to  Brockton  and  the  holder  of  the  other  40%  would  spend  his  working  day 
there,  this  factor  was  not  determinative. 
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In  comparing  the  program  policies  of  Bay  State  Beacon  and  Cur-Nan, 
the  Commission  concluded  that 

.  .  the  program  plans  of  Cur-Nan  Company  stand  out  as  superior  in 
that  they  provide  for  a  maximum  limitation  on  commercial  programs  of 
60%  of  total  broadcast  time  whereas  Bay  State  Beacon,  Inc.,  has  established 
a  maximum  limitation  of  80%  on  ordinary  commercial  programs  and  15% 
on  programs  available  for  'institutional’  sponsorship  (which  will  be  broad¬ 
cast  with  or  without  sponsorship).  Cur-Nan  Company  is  thus  committed 
to  reserving  at  least  twice  as  much  sustaining  time  as  Bay  State  Beacon, 
Inc.,  with  which  to  achieve  overall  balance  of  program  subject  matter  and 
form,  and  to  experiment  with  new  types  of  programs.” 

The  chief  ground  of  appellant’s  argument  is  that  the  Commission 
based  its  preference  for  Cur-Nan  upon  the  fact  that  Cur-Nan  had  agreed, 
and  Bay  State  Beacon  had  refused,  to  impose  a  quantitative  ceiling 
upon  the  amount  of  time  available  for  commercial  sponsorship,  and 
therefore  upon  station  income.  The  contention  is  that  the  Commission 
has  no  power  to  impose  restrictions  upon  the  sale  of  time,  and  that  a 
percentage  limitation  upon  the  amount  of  time  which  a  station  may  sell 
amounts  to  censorship  in  violation  of  §326  and  the  First  Amendment. 
It  is  also  argued  that  the  Commission  has  been  inconsistent  in  its  appli¬ 
cation  of  its  policy  as  to  commercial  and  sustaining  time.  The  other 
factors  in  the  case  are  touched  on  only  briefly. 

The  Commission’s  brief  is  based  on  the  theory  that  the  Commission 
preferred  Cur-Nan  because  of  a  finding  that  “the  public  interest  in 
Brockton  would  be  served  to  a  greater  extent  by  the  applicant  who  had 
examined  the  needs  of  the  community  and  reserved  a  greater  percentage 
of  time  in  which  to  serve  those  needs.”  Approximately  half  of  the  brief 
is  devoted  to  development  of  the  point  that  the  Commission  is  author¬ 
ized  to  consider  program  service  plans,  including  the  affording  of  sus¬ 
taining  time  for  public  service  programs. 

Appellant  is  represented  by  Philip  J.  Hennessey,  Jr.,  of  Segal, 
Smith  and  Hennessey.  Joseph  Rauh  represents  the  intervenor,  Cur-Nan 
Company. 

Mansfield  Journal  Co.  v.  F.C.C.,  No.  9817. 

The  appeal  in  this  case  relates  almost  exclusively  to  procedural 
matters. 

Appellant  and  two  other  applicants  for  two  FM  channels  in 
Mansfield,  Ohio,  were  heard  in  a  consolidated  proceeding  in  1946.  Sub¬ 
sequently,  an  additional  channel  was  allocated  to  Mansfield.  On  January 
10, 1948,  the  Commission  severed  the  three  applications.  The  application 
of  Richland,  Incorporated  was  granted  forthwith,  that  of  Unity  Corpo¬ 
ration,  Inc.,  held  in  hearing  status  (and  subsequently  granted)  and  the 
application  of  appellant  was  proposed  to  be  denied  for  the  reasons  stated 
in  a  Proposed  Decision  issued  simultaneously  in  a  separate  proceeding 
on  the  AM  applications  of  appellant  and  two  other  parties. 

Appellant  appealed  from  the  order  of  January  10  on  the  ground 
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that  the  Commission  had  followed  an  illegal  procedure  in  failing  to  issue 
any  findings  of  fact  or  conclusions  of  law  or  to  permit  filing  of  exceptions. 
Appellant  contends  that  it  has  been  prejudicially  discriminated  against, 
and  argues  that  it  is  entitled  to  receive  final  comparative  consideration 
with  the  other  parties  to  the  proceeding  before  a  grant  is  made  to  any  of 
the  parties  “to  the  exclusion  of  any  of  the  others.”  Appellant  also 
contends  that  it  is  entitled  in  any  event  to  oppose  the  other  two  appli¬ 
cations  because  it  does  not  believe  either  should  Be  granted. 

Appellant  also  filed  a  motion  for  a  stay  pending  appeal,  arguing 
that  it  might  be  irreparably  injured  because  the  grants  to  Richland,  Inc. 
and  Unity  Corporation  reduce  the  number  of  channels  available.  While 
one  channel  is  still  available,  appellant  argues  that  the  Commission  might 
waive  §1.387 (b)  (3)  of  the  Rules  and  permit  another  application  to  be 
filed,  or  might  take  action  to  remove  the  channel  from  Mansfield,  or 
might  “adopt  some  overall  plan  affecting  the  allocation  of  FM  facilities 
such  as  the  Reservation  Plan  which  it  has  employed  in  the  past.  .  .  .” 

The  Commission  filed  a  motion  to  dismiss  the  appeal  and  an 
opposition  to  the  petition  for  stay  on  the  grounds  that  the  Notice  of 
Appeal  and  Statement  of  Reasons  for  Appeal  failed  to  set  out  with 
sufficient  particularity  the  basis  of  the  appeal,  and  also  on  the  ground 
that  appellant  was  not  a  “person  aggrieved  or  whose  interests  are 
adversely  affected.”  The  Commission  argues  that  appellant  cannot  pos¬ 
sibly  be  prejudiced  by  a  grant  to  Richland,  Inc.,  or  to  Unity  Corporation, 
and  denies  that  appellant  has  any  standing  to  obtain  judicial  review  of 
action  on  the  other  applications  as  a  member  of  the  general  public. 

Appellant  is  represented  by  George  0.  Sutton,  William  Thomsen  and 
John  H.  Midlen. 

Easton  Publishing  Co.  v.  F.C.C.,  No.  9827. 

The  Commission  on  June  14,  1947,  denied  the  application  of  Easton 
Publishing  Company  for  a  permit  to  construct  a  250-w  AM  station  in 
Easton,  Pa.,  and  granted  the  mutually  exclusive  application  of  Allen¬ 
town  Broadcasting  Corp.  for  a  250-w  station  in  Allentown.  The  decision 
is  reported  in  3  R.R.  1225.  An  application  for  a  rehearing  was  denied 
on  March  25, 1948,  Commissioner  Jones  dissenting.  This  decision  appears 
in  4  R.R.  176. 

The  proceeding  originally  involved  two  Allentown  applicants  and  two 
Easton  applicants — the  Easton  Publishing  Company,  which  had  applied 
for  1230  kc.,  and  the  licensee  of  Station  WEST,  which  requested  a  change 
from  1400  to  1230  kc.  WEST,  a  250-w  fulltime  station,  was  the  only 
station  in  Easton.  Allentown  had  one  500-w  fulltime  station,  WSAN, 
which  had  been  authorized  to  increase  power  to  5  KW ;  a  1-KW  daytime 
only  station  had  been  authorized  for  Allentown  since  the  hearing,  and 
a  250-w  daytime  only  station  had  been  put  into  operation  in  Bethlehem,  a 
contiguous  community  to  Allentown.  Easton  received  service  from  WOR, 
New  York,  but  Allentown  received  service  from  no  out-of-town  stations. 
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The  Commission  eliminated  both  Easton  applications  on  the  ground 
that  Allentown  was  in  greater  need  of  another  radio  station  than  Easton. 
The  Commission  found  that  Allentown  had  about  three  times  the  popu¬ 
lation  of  Easton,  and  about  three  times  as  much  commercial  activity, 
and  that  with  Bethlehem  it  was  about  five  times  the  size  of  Easton. 

In  its  petition  for  rehearing  Easton  Publishing  Company  contended 
that  in  carrying  out  the  provisions  of  §307 (b)  of  the  Communications 
Act  the  Commission  must  consider  and  compare,  in  its  entirety,  each  of 
the  separate  and  distinct  communities  involved  and  may  not  compare 
segments  of  the  different  communities;  that  the  Commission  had  not 
given  sufficient  consideration  to  the  factors  of  power  and  hours  of  oper¬ 
ation,  mentioned  in  §307  (b) ;  and  that  the  Commission  should  have  given 
weight  to  FM  as  well  as  AM  radio  service  in  arriving  at  an  equitable 
distribution  of  radio  service.  Easton  contended  that  power  and  hours 
of  operation  in  the  two  communities  should  be  compared  by  a  mathe¬ 
matical  formula,  assigning  numerical  values  to  FM  as  well  as  AM 
stations. 

The  Commission,  in  denying  rehearing,  rejected  the  use  of  arith¬ 
metical  formulae  for  achieving  a  fair,  equitable  and  efficient  allocation 
of  radio  facilities.  It  held  that  it  had  in  fact  considered  power  and  hours 
of  operation  in  its  original  decision.  Even  if  weight  were  given  to  FM 
facilities,  the  Commission  said,  the  result  would  not  be  changed,  especially 
in  view  of  the  limited  distribution  of  FM  receivers. 

Easton  Publishing  Company’s  “Statement  of  Reasons  for  Appeal,” 
filed  April  13,  1948,  is  based  on  the  contentions  that  the  Commission 
failed  to  make  any  specific  finding  as  to  the  total  present  and  proposed 
distribution  of  licenses,  frequencies,  hours  of  operation,  and  power  between 
the  two  communities;  that  the  Commission  in  preferring  Allentown  over 
Easton  made  an  inequitable  and  unfair  distribution  of  facilities;  that 
FM  service  should  have  been,  but  was  not,  considered,  and  that  if  it 
had  been  the  inequity  of  the  decision  would  have  been  further  demon¬ 
strated  ;  and  that  the  Commission  failed  specifically  to  find  any  need  for 
the  service  proposed  to  be  rendered  to  Allentown  by  the  successful 
applicant. 

Eliot  C.  Lovett  represents  the  appellant.  Briefs  had  not  been  filed 
at  the  time  this  issue  went  to  press. 

Johnston  Broadcasting  Co.  v.  F.C.C.,  No.  9866. 

Two  main  points  are  raised  in  this  appeal;  the  first  dealing  with 
procedure  or  jurisdiction,  the  second  with  programming. 

Johnston  Broadcasting  Company’s  application  for  a  construction 
permit  for  a  new  station  on  850  kc.  in  Birmingham,  Alabama,  was  opposed 
by  Thomas  H.  Beach,  licensee  of  WTNB,  Birmingham,  who  had  sub¬ 
sequently  applied  for  change  of  frequency  to  850  kc.  Beach’s  application 
was  sworn  to  by  him  on  August  24,  1946,  but  it  referred  to  an  attached 
engineering  report  which  was  not  then  in  existence  but  was  sworn  to  by 
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a  consulting  engineer  on  October  2  and  attached  to  the  application,  which 
was  then  filed.  These  facts  were  not  brought  to  the  Commission’s  atten¬ 
tion  until  the  hearing. 

The  Commission  in  its  decision  and  again  on  denial  of  rehearing  held 
that  only  a  “technical  error”  was  involved;  that  §308(b)  of  the  Com¬ 
munications  Act  did  not  require  dismissal  of  the  application;  that  the 
Commission  was  not  ousted  of  jurisdiction,  and  that  Johnston  had  not 
been  prejudiced  by  the  irregularity.  Johnston  contends  that  since 
§308 (b)  requires  applications  to  be  signed  under  oath  or  affirmation, 
everything  in  the  application  must  be  sworn  to;  that  this  is  jurisdictional 
and  cannot  be  waived,  and  that  the  Beach  application  should  have  been 
dismissed. 

On  the  merits,  the  Commission  favored  Beach  over  Johnston  on  the 
basis  of  Beach’s  program  proposals  and  also  because  of  a  finding  that 
Beach’s  proposed  station  would  be  better  staffed.  Johnston  had  a  policy 
of  permitting  presentation  of  conflicting  views  on  controversial  matters, 
but  the  Commission  found  nothing  in  the  record  to  indicate  that  an 
affirmative  effort  would  be  made  to  encourage  broadcasts  of  forums  or 
discussion  groups  dealing  with  controversial  issues;  and  also  found  that 
in  the  operation  of  its  station  WJLD  in  Bessemer,  Johnston  had  not 
“used  its  facilities  to  bring  information  to  the  Bessemer  community  con¬ 
cerning  subjects  on  which  people  differ.”  WTNB,  on  the  other  hand,  had 
taken  positive  action  in  planning  forums  and  round  table  discussions  on 
controversial  matters  and  had  cooperated  with  civic  interests.  Johnston 
in  its  appeal  challenges  the  authority  of  the  Commission  to  predicate  a 
grant  on  a  specific  type  of  program,  and  argues  that  a  licensee  cannot  be 
required  to  make  an  affirmative  effort  to  arrange  broadcasts  on  con¬ 
troversial  issues. 

Appellant  is  represented  by  Franklin  K.  Lane  and  O.  H.  Walbum. 

House  and  Senate  Committees  to  Investigate  F.C.C. 

Two  Congressional  investigations  of  the  Federal  Communications 
Commission  have  been  authorized,  each  committee  to  report  to  the 
Eighty-First  Congress  next  year. 

The  House  investigation  was  authorized  by  House  Resolution  691, 
introduced  in  the  closing  days  of  the  regular  session  and  passed  just 
before  adjournment.  Text  of  the  resolution  is  as  follows: 

Resolved,  That  there  is  hereby  created  a  select  committee  to  be 
composed  of  five  Members  of  the  House  to  be  appointed  by  the  Speaker, 
one  of  whom  he  shall  designate  as  chairman.  Any  vacancy  occurring  in 
the  membership  of  the  committee  shall  be  filled  in  the  same  manner  in 
which  the  original  appointment  was  made. 

The  committee  is  authorized,  empowered,  and  directed  to  conduct  a 
study  and  investigation  of  the  organization,  personnel,  and  activities  of 
the  Federal  Communications  Commission  with  a  view  to  determining 
whether  or  not  such  commission  in  its  organization,  in  the  selection  and 
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appointment  of  personnel,  and  in  the  conduct  of  its  functions  and 
activities,  has  been,  and  is,  acting  in  accordance  with  law,  and  the  public 
interest;  including  (but  not  limiting  the  foregoing  authority)  a  study  and 
investigation  of  the  commission’s  licensing  and  license  renewal  activities; 
the  commission’s  power  and  authority,  if  any,  to  promulgate  and  issue  its 
so-called  “Blue  Book,”  and  the  extent  to  which,  if  any,  the  same  has  been, 
or  is  being,  used  as  the  basis  or  excuse  for  regulation  by  the  commission, 
directly  or  indirectly,  of  radio-program  content  at  licensed  radio  stations; 
whether  the  commission  has  licensed,  or  proposes  to  license,  any  radio 
station  or  stations  owned  or  controlled  by  persons  who  are  members  of, 
or  affiliated  with,  subversive  or  Communist-front  organizations  or  who 
might  permit  the  facilities  of  such  radio  stations  to  be  used  contrary  to 
the  public  interest;  and  whether  there  has  been,  or  is,  any  concerted 
movement  or  effort  to  procure  the  concentration  of  radio  station  licenses, 
including  frequency  modulation,  amplitude  modulation,  and  television,  in 
the  hands  of  a  limited  class  of  persons  or  concerns  rather  than  a  distribu¬ 
tion  of  such  licenses  on  a  geographical  and  equitable  basis,  as  provided  by 
the  Communications  Act  of  1934,  as  amended. 

The  committee  shall  report  to  the  House  (or  to  the  Clerk  of  the 
House  if  the  House  is  not  in  session)  at  the  earliest  practicable  date,  but 
during  the  first  session  of  the  Eighty-first  Congress,  the  results  of  its 
investigation,  together  with  such  recommendations  as  it  deems  desirable. 

For  the  purposes  of  this  resolution  the  committee  is  authorized  to  sit 
and  act  during  the  present  Congress  at  such  times  and  places  within  the 
United  States,  whether  or  not  the  House  is  sitting,  has  recessed,  or  ad¬ 
journed,  to  hold  such  hearings,  to  require  the  attendance  of  such  witnesses 
and  the  production  of  such  books,  papers,  records,  and  documents,  and  to 
take  such  testimony,  as  it  deems  necessary.  Subpoenas  may  be  issued 
over  the  signature  of  the  chairman  of  the  committee  or  any  member 
designated  by  him,  and  may  be  served  by  any  person  designated  by  such 
chairman  or  member. 

Members  of  the  Committee  are  Reps.  Forest  A.  Harness,  Republican 
of  Indiana,  Chairman;  Leonard  R.  Hall,  R.,  N.  Y.;  Charles  Elston,  R., 
Ohio;  J.  Percy  Priest,  D.,  Tenn.,  and  Oren  Harris,  D.,  Ark.  Frank  T. 
Bow,  Esq.,  is  counsel. 

The  Senate  inquiry  was  ordered  by  Chairman  Wallace  H.  White, 
Jr.  of  the  Interstate  Commerce  Committee,  and  will  be  conducted  by  a 
subcommittee  consisting  of  Senators  White,  Charles  W.  Tobey  of  New 
Hampshire  and  Ernest  W.  McFarland  of  Arizona.  The  purpose  of  the 
investigation  was  stated  by  Senator  White  as  being  to  study: 

1.  The  manner  in  which  the  FCC  has  been  exercising  its  licensing  authority 
with  respect  to  radio  applications; 

2.  The  extent  to  which  the  Commission  examines  the  qualifications  of  appli¬ 
cants  for  licenses  or  renewals  of  licenses  in  order  to  determine  that  only  qualified 
persons  are  licensed  to  operate  radio  stations; 

3.  The  extent  to  which  the  FCC  examines  the  operations  or  proposed  opera¬ 
tions  of  radio  stations  in  order  to  assure  that  such  stations  have  been  or  will  be 
operated  in  the  public  interest; 
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4.  The  problems  presented  by  requirements  of  international  treaties  and 
conventions  in  relation  to  such  revisions  as  may  be  necessary  in  the  Communi* 
cations  Act  of  1934 ; 

5.  The  problems  relating  to  American  carriers  operating  in  the  domestic  and 
international  fields,  including  the  relationship  of  these  problems  to  the  national 
security  of  the  U.  S.; 

6.  The  problems  arising  from  unprecedented  demands  for  frequencies  for 
safety  and  special  services  and  common  carrier  uses  including  new  industrial 
uses,  aviation,  railroads,  buses,  trucks,  taxicabs,  and  other  uses. 

Use  of  Telephone  Recording  Devices  Authorized 

Use  of  recording  devices  in  connection  with  interstate  and  foreign 
message  toll  telephone  service  is  authorized  by  a  Commission  order 
effective  June  30,  1948,  issued  in  Docket  No.  6787. 

The  order  is  the  outcome  of  proceeding  instituted  on  October  31, 
1945.  After  hearings,  a  report  was  issued  in  March,  1947,  in  which  the 
Commission  came  to  the  conclusion  that  there  was  a  need  for  such 
devices,  but  deferred  authorizing  their  use  pending  further  consideration 
of  engineering  details  relating  to  the  tone  warning  signal.  An  engineering 
conference  was  held  in  April  at  which  representatives  of  telephone  com¬ 
panies,  recorder  manufacturers  and  state  commissions  discussed  adequate 
warning  devices.  An  order  permitting  use  of  recording  devices  was  issued 
on  November  26,  1947,  to  become  effective  January  15,  1948,  but  its 
effective  date  was  subsequently  postponed  to  permit  consideration  of 
petitions  filed  by  several  interested  parties.  A  further  conference  was  held 
in  April,  1948.  On  May  20  the  Commission  adopted  several  amendments 
to  the  original  order  (Commissioner  Jones  dissenting  and  three  Commis¬ 
sioners  not  participating)  and  made  it  effective  on  June  30.  Telephone 
companies  must  file  tariff  regulations  to  provide  for  the  use  of  recording 
devices  and  to  provide  for  reasonable  arrangements  for  sales  demonstra¬ 
tions,  such  tariffs  to  become  effective  not  later  than  August  2. 

The  order  permits  use  of  recording  devices,  provided  that  an  auto¬ 
matic  tone  warning  device  is  employed  to  give  notice  that  the  conver¬ 
sation  is  being  recorded.  The  tone  warning  device  must  be  furnished, 
installed,  and  maintained  by  the  company  or  organization  responsible 
for  furnishing  the  telephone  service.  The  recorder  must  be  capable  of 
being  connected  to  and  disconnected  from  the  telephone  line  or  switched 
on  and  off  at  the  will  of  the  user.  If  the  recorder  is  physically  attached 
to  the  telephone  line,  the  equipment  necessary  to  make  such  physical 
connection  must  be  provided,  installed  and  maintained  by  the  company 
furnishing  telephone  service.  Telephone  carriers  are  required  to  under¬ 
take  an  “appropriate  publicity  program  designed  to  inform  telephone 
users  generally  of  the  use  of  telephone  recording  devices  and  of  the 
import  of  the  warning  signal”  but  provisions  of  the  March,  1947  report 
calling  for  full  page  statements  in  telephone  directories  and  for  a  special 
telephone  number  which,  when  dialed  or  called,  would  reproduce  the  tone 
warning  sound,  were  withdrawn  because  of  objections  by  telephone 
companies. 


